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This document, which is a practical guide on university-industry linkages developed by Prof. Faustin Kamuzora of Mzumbe University (Tanzania), is a result of the joint AAU-AUCC workshop held in Accra on 29th and 30th June 2012.

Special appreciation goes to H.E. Trudy K Kernighan, Canadian High Commissioner to Ghana for opening the workshop, as well as to Prof. Goolam Mohamedbhai, a former Secretary-General of the AAU and also former President of the International Association of Universities (IAU) for facilitating the two-day event. 

The success of the workshop was possible through the hard work of Professor John Ssebuwufu, AAU’s Director of Research and Programmes and Project Director of the Strengthening Higher Education Stakeholder Relations in Africa (SHESRA) project; Mr. Ransford Bekoe, AAU’s Project Officer of the SHESRA Project; Ms. Rebecca Marie Ramsey, Field Liaison Officer of the SHESRA Project; and Mrs. Gabrielle Hansen, Assistant Project Officer of the AAU’s HIV & Quality Assurance Projects.

Mr. Robert White, Assistant Director, Partnership Programs of the AUCC; Mrs. Kethline Garoute, Program Manager, Partnership Programs of the AUCC and Ms. Jennifer Bedore, Administrative and Information Officer, AUCC contributed immensely towards the human and logistic inputs to make the workshop a success. 

Finally, profound gratitude also goes to all authors whose works have informed this guide and participants of the workshop whose useful comments and contributions form part of the document. 


In the knowledge driven economy of today, the need to have universities work together with industry to update and upgrade curriculum to ensure students graduate with relevant skills for the workforce cannot be overemphasised. It is also increasingly recognized that universities should play a pivotal role in applying research and innovation to address socio-economic problems as well as promote innovation for economic growth by forging strategic partnerships with the productive sectors of the economy and national innovation systems.

This Practical Guide therefore is intended to act as a working tool for the promotion of university-industry (U-I) linkages among African academic and non-academic personnel, and to mobilize all stakeholders for the highly participatory activities needed to manage such linkages. The Guide, which reflects the overall goal of the SHESRA project, will serve the needs of universities at various points on the U-I pathway and provide various stakeholders with some practical aspects of managing the linkages. 

Specifically, the Guide provides a template on how to initiate and manage U-I linkages as well as samples of intellectual property sharing policy and agreement between university and industry. It is expected to complement African universities’ efforts that are already effectively managing such linkages, and benefit those which are yet to, or need some improvements in their practices. 
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1.1 The SHESRA Initiative
In April 2010, a three-year partnership agreement was signed between the Association of African Universities (AAU) and the Association of Universities and Colleges of Canada (AUCC) to strengthen African universities’ relationships with the productive sector through the “Strengthening Higher Education Stakeholder Relations in Africa” (SHESRA) project. The project is supported by the Canadian Government through the Canadian International Development Agency (CIDA) and is expected to create new university-industry partnerships in Africa with all 272 AAU member institutions benefiting from the experiences to be shared.

The SHESRA project has three components. The first component aims at developing strategic plans for improved outreach to external stakeholders in Africa universities. Component 2 produced six successful African case studies of university-industry linkages to serve as models for member institutions of the AAU to adopt in their quest to improve their outreach with external stakeholders. The third component is to provide an avenue for developing the capacity of AAU and its member institutions to strengthen their own external stakeholder relations.

1.2 The Accra Workshop 

In line with Component 2, six case studies produced by different African universities in collaboration with Canadian university partners were selected by a Panel for review and further development. Participants from the selected universities as well as their Canadian counterparts and selected resource persons were invited to a two-day review workshop at the Airport West Hotel in Accra, Ghana on 28th and 29th of June, 2012 to make presentations of their reports for discussions with other participating universities and experts. 

The six participating African institutions and their Canadian counterparts were as follows:

	Institution in Africa
	Institution in Canada

	Kenyatta University
	University of Ottawa

	Université Gaston Berger de Saint-Louis
	Université du Québec à Trois-Rivières

	Makerere University, Uganda
	Concordia University

	University of Botswana, Botswana
	Carleton University

	Kwame Nkrumah University of Science and Technology, Ghana
	Consultancy with Prof. Jean Robichaud

	Université Cheikh Anta Diop de Dakar, Sénégal 
	Consultancy with Prof. Jean Robichaud


With the exception of Université Cheikh Anta Diop de Dakar, Sénégal, which could not participate in the workshop, the other five selected universities showcased the outputs of their linkages with the productive sector for thorough discussions on their improvement by the other participants. This Practical Guide emanates from the workshop presentations, discussions, and other relevant documents on university-industry linkages. 

The workshop highlighted a number of key issues that need further action, namely: 

i. Even though a number of the African universities are already engaging with industries, there is so much more to be done to improve and sustain these linkages. 
ii. Advantages of well managed linkages are multi-faceted and produce a ‘win-win’ situation for each stakeholder. 
iii. At the policy level, African governments have to create a thriving environment to foster U-I linkages. 
iv. To succeed African universities have to put in place requisite curricula, develop capacities of staff to manage the linkages, and establish requisite policies such as intellectual property (IP)
 which are needed for effective governance of the linkages. 
v. Other recommended policies needed to guide U-I linkages included: conflict of interest; costing and pricing of contract research and consultancy services; sharing of royalties and profit from collaborations with external actors; gender issues; and environmental sustainability.

1.3 Why this Guide?
This Guide is intended as a working tool for both academic and non-academic personnel as well as to mobilize all stakeholders for the highly participatory activities needed to manage U-I linkages. The Guide therefore aims to serve the needs of universities at various points on the U-I pathway.


With the exception of very few universities in the world, universities generally have been accused of being ivory towers pursuing knowledge of little relevance to the developmental needs of their countries; producing a workforce ill equipped to meet the challenges of industry; and, in general, contributing very little to the practical development needs of respective countries. Therefore African universities which do not fully contribute to socio-economic development of their countries are not quite different from many other universities in the world. 

As other universities in the world, African universities are focused on the three core missions of providing opportunities for teaching and learning, conducting research, and providing community engagement in various forms. Despite some challenges such as dwindling funding, limited research capacity and inadequately prepared graduates fit for the world of work, the revitalisation of the continent’s higher education at the turn of the 21st century, has led to a number of African universities increasingly voicing an interest in fostering linkages with industry to make them more relevant to their societies as agents of change and development. However, many universities and industries are not effectively equipped or prepared to promote such collaborations with universities in Africa.

2.1
What is U-I?
University-industry linkages can take various forms and levels of partnerships; from contract or sponsored research to joint research, professional courses, and consultancy as well as to creating opportunities for student placements, staff exchange, and joint curriculum development.  A study by Ssebuwufu et al (2011) revealed that in order to carry out their role within the innovation system, universities need to be well-linked to enterprises, other research institutes, and supported by government policies. The USA, for example, enacted key legislation commonly known as the 1980 Bayh-Dole Act to incentivize patenting, licensing, and technology transfer of university research.  Specifically, under the Act, inventions made by universities that have received federal funding may be owned by the university. The inventor must disclose the invention to the university and to the government with a statement that the invention was made with government support. The government retains a non-exclusive, non-transferable, irrevocable, paid up, worldwide license. The government can require the inventor to grant reasonable licenses to third parties under certain circumstances.  Many countries in the world have formulated their equivalents of the 1980 Bayh-Dole Act. 

2.2
Why are university-industry linkages important for Africa?
African universities have often been criticized for educating graduates and producing research outputs that are irrelevant to the needs of employers and the social, economic, and technical challenges facing African economies.  There is a growing perception that the knowledge and skills taught to students at African universities do not meet the requirements of industry and the wider economy. This mismatch, coupled with under-training in the critical skills of problem solving, analytical thinking, communication, and effective negotiation is blamed, at least in part, for the emerging high graduate unemployment and under-employment in many parts of Africa (Pauw, 2008 as cited by Ssebuwufu et al, 2011). 

There is therefore a need to bring together universities with productive sector representatives to update and upgrade curriculum to ensure students graduate with relevant skills for the workforce. In addition to the understanding that universities need to produce work-ready graduates, it is also increasingly recognized that universities should play a pivotal role in applying research and innovation to address socio-economic problems and promote innovation for economic growth by forging strategic partnerships with the productive sectors of the economy and national innovation systems.

2.3
The State of University-Industry Linkages in Africa
As ably analysed by a recent study by Ssebuwufu et al (2011), in the context of fiscal constraints, graduate unemployment, and the need for universities to demonstrate greater accountability to society and respond to national development imperatives, the topic of university-industry linkages is becoming increasingly prominent in the discourse on higher education in Africa.

Many countries in Africa lack an enabling environment for reorienting and aligning universities and other higher education institutions (HEIs) towards a more entrepreneurial role.  Apart from perhaps the Maghreb region and South Africa, most of sub-Saharan Africa lacks high-tech industries and a true technology culture that arises from the constant pressure to update and deepen technology in order to survive in a competitive marketplace (Sawyerr and Barry, 2008 cited by Ssebuwufu et al, 2011). 

Many of Africa’s industries are often small to medium-scale firms producing for local markets, while the relatively larger ones are subsidiaries of transnational companies which draw upon the in-house R&D capabilities of the parent company. Literature notes lack of awareness of the existing research results and new technologies by industry; the absence of strong involvement of the users in defining the research agenda; and, the irrelevance of some university research as some of the factors militating against African universities efforts are forging partnerships with the productive sector (Dhesi and Chadha, 1995 cited by Ssebuwufu et al, 2011). Other factors identified include lack of sufficiently qualified researchers, weak research infrastructure, inadequate funding for research, and do not influenced research priorities (Barry, 2008; Mouton, 2008 cited by Ssebuwufu et al, 2011).  Under such conditions, the link between the supply of skills and new knowledge from higher education institutions in Africa and the demand for these from industries and other parts of the productive sectors are not clearly established. 

Despite the challenges inherent in establishing linkages with the productive sector in Africa, numerous African universities are responding to these new roles and expectations. While most of the literature highlights the weak state of current linkages across the continent and the lack of conducive conditions, these criticisms sometimes neglect to highlight the ongoing reconceptualization of the role of African universities and the corresponding measures being taken to strengthen institutional capacity to support such linkages with the productive sector. For example, among other accomplishments, the International Institute for Water and Environmental Engineering in Burkina Faso has 27 formal partnerships with companies, has established a technology incubator to help students launch their own innovative businesses, while over 90% of their graduates find employment within six months of completing their studies. (www.2ie-edu.org). Also, the Gatsby Fund at the University of Makerere in Uganda has  established  a business park and other services to help support small and medium-sized enterprises (SMEs) involved in manufacturing and industrial services in the small city of Mbarara (http://gatsbyuganda.com). Such efforts need to be encouraged and shared with other universities which are pursuing similar agenda or are in the process of developing such linkages. 

 


3.1
How to initiate university-industry partnerships
After demonstrating the importance of the U-I linkages and a number of benefits to various stakeholders, the following section borrows heavily from Soemantri (2009) and presents briefly some processes needed to initiate U-I linkages.

3.2
Initiatives
There are two major ways of initializing linkages, namely, top–down and bottom-up approaches. In the top-down approach, the linkage is initiated by the top leaders or policy makers of an institution. In the bottom-up approach, the linkage is initiated by the grass-roots (researchers, persons who execute the task). The support from top decision makers is very important because if these decision makers change and don’t support these initiatives, they won’t be sustainable in the long-term. So both approaches, namely, top-down and bottom-up, should be combined to ensure sustainability.

To be effective, the bottom-up approach first conducts needs surveys by the university for industry, as industries have little time to do self-evaluation. Researchers /professors/ engineers, etc. should therefore be pro-active by approaching industries and observing how to improve their productivity and competitiveness. Specifically, the following are some of the issues to be undertaken:

3.2.1 Need survey or problem identification 

· Conduct an in depth observation on the targeted industry /enterprise                /company in terms of productivity, client/customer satisfaction, stakeholders’ concerns, impact to the community

· Conduct an in depth survey on the specific needs of the community both in urban and rural areas

· Find out the basic problems faced by the community both in urban and rural areas

3.2.2 Observation on productivity

· Observation should be done by direct involvement to the operation of the industry without disturbing them 

· Observation should not be done by interviewing since it may give a negative impression from the employees

· Observation should be done for one product cycle to obtain the complete understanding about the problems

3.2.3
 Stakeholders’ concerns

· Corporate organization health

· Corporate social responsibility

· Environmental impact

· Corporate accountability 

· Impact to the community

· Economic and financial sustainability related issues

3.2.4 Observation on client/customer satisfaction
· Major complaints or dissatisfactions

· Frequent and common problems faced by the client/customer

· Degree of acceptance by the client/ customer based on population

· Major improvement requested by client/customer

· New product/technology needed by client/customer 

Possible aspects for improvement:

· Management

· Accounting

· Financing

· Product development

· Marketing/promotion

· Technical/engineering development

· Operation and maintenance

3.2.5
 Observation results

· Universities and industries discuss observation results to obtain feedback from industries. The discussion should focus on problem solving and corporate improvement; and 

· The university professors/ researchers/ engineers should act as consultants to the industries not as teachers or commanders.

3.2.6  Alternative solutions

Universities should propose alternative solutions so that industries could decide on the most suitable ones;

· The alternative solutions should be comprehensively prepared (but concise) so that the industries could easily understand and quick decisions could be made; and 

· Industry needs pragmatic solutions, not academic ones, and this should guide professors and other researchers.

3.2.7
 Proposals

· Once the observation results have been discussed, the next stage is for development of project proposals by universities

· Proposals should be comprehensive but concise and include all the necessary items such as budget, schedule, milestones, interim and final outcomes, deployed expertise and human resources, responsibilities and compliances, etc. 

· Industry is very keen on cost effectiveness therefore the proposal should display clearly whether or not the solution is worth the financial investment

3.2.8
 Contract

· Upon the acceptance of a proposal by the industry, the university should initiate the preparation of the project contract, as a legal binding and commitment document for both sides (See Appendix 1 for a sample)

· Universities should keep in mind that although the proposal is prepared by them, the project should belong to industries, unless terms are clearly stated and understood in the contract.

3.2.9 Sustainability

· The cardinal principle behind U-I linkages is mutual benefits to each party which could lead to a sustainable partnership;

· Industries will continue to benefit from the university’s expertise and technical support; and 

· Universities will also benefit from the industries financial resources, real world experiences related to specific field of collaboration and facilities/ equipment

3.3
Required Policies for Effective U-I Linkages
Ssebuwufu et al (2011) identified a number of policies, which majority of universities that responded to their survey questionnaire, were lacking but are deemed important for the success of U-I linkages. These are as follows:

· Policy on conflict of interest

· Policy on the sharing and ownership of intellectual property 

· Framework for costing and pricing of contract research and consultancy services

· Guidelines for sharing of royalties and profits from collaborations with external actors

· Environmental policies governing activities undertaken with the productive sector

· Gender policies governing activities undertaken with the productive sector
· Research ethics policy or standards to guide university research with human subjects (e.g. especially when vulnerable populations or communities are involved such as persons living with HIV/AIDS, refugees, persons with disabilities, children, and victims of violence)

Whereas most of the above policies and framework are easily understood and universities can easily put them in place, policies on conflict of interest and IP are briefly elaborated below.

3.3.1
 Conflicts of Interest Policy
The policy defines concerns about the loss of objectivity. It specifies how to handle investigator conflicts of interest in terms of collection and analysis of data as well as sharing of results and materials. It also addresses institutional conflicts in terms of equity management.

3.3.2
 IP Policy
According to Ssebuwufu et al (2011), majority of African universities are yet to put in place requisite IP policies. The following are some of the elements that an IP policy must note:

· It should not conflict with the primary goals of a university (teaching and research)
· There should be a balance the interests of all stakeholders
· The university employs the researcher, provides the facilities and it advances its brand name
· The researchers expends his time, energy and skills
· When the government uses its scarce resources to support universities it expects the knowledge produced to promote national development
· Depending on a prior agreed contract sponsors want to co-own the results of sponsored research 
3.3.2.1 Components of IP Policy
The following are components of the IP policy:

Ownership
· Inventions and innovations arising from activities using university resources and facilities are owned by the university 
· The ownership of inventions and innovations that arise from activities using sponsor (government or private) grants depends on the law of the country 
Management of IP policy

Universities and industries are advised to create a department /office such as a Technology Licensing Office (TLO) to be in charge of managing the IP assets. The office would be responsible for the protection and commercial development of inventions and creations. 

Specifically, the TLO should deal with the following:

· Processing and safeguarding relevant IP agreements;
· Determining patentability, managing invention disclosures, undertaking patent search and completing applications for patents;
· Evaluating the commercial potential of an invention;
· Obtaining appropriate patent protection;
· Locating suitable commercial development partners; and
· Negotiating and managing licenses.

Distribution of income gained from the commercialization of patents and from royalties 

As correctly noted by Hernes and Martin (2000), p. 109, the distribution of generated income is a very important aspect of the management of university-industry relations. It is a major tool for the motivation of different actors to commit themselves to joint or service activities. For individual academic staff, it is an opportunity to supplement their salaries. For the department and other university units such as faculties / schools rules for the distribution of income determine the extent to which a financial margin can be created for future projects within the unit. There should be internal rules for the distribution of income which need to be known by all stakeholders and they need to be perceived as fair by them. It is a matter of fact that there are frequent tensions between individuals, departments and the central administration of the university on the allocation of generated surpluses, and the use of departmental discretionary funds. Such tensions can be very counterproductive to the development of sustainable university-industry linkages, if not managed well. Globally, many universities grant an average of 35% income to the inventor and the inventors’ share declines as that of the university goes up as total net revenue increase. 


The importance and benefits of university-industry linkages have been well documented. Starting with general benefits, three examples are presented below: 

To World Economic Forum (2011); and Martin, (2000), benefits from I-U linkages include: 

· New channels of alternative funding in an era of constrained funding;

· Access to or acquisition of state-of-the art equipment;

· Improved curriculum and training in technology-oriented programmes; 

· Enhanced employment prospects for students; and

· Supplemental income for academic staff and clearer contribution of universities to the economy. 

Likewise, according to Jaiya (2005) the I-U linkages are important due the following reasons:

· Industry is the conduit through which the results of university research can be transferred, disclosed and disseminated for the public benefit

· It will bring in badly needed funds allowing the university to fulfill its fundamental mandate. 

· Supplement the income of staff to retain talented staff 

· Provide early exposure to universities of the inner workings of industry 

· Develop strong university linkages and partnerships that enhance mutual learning, research and innovation.

Finally, according to Wandiga (undated), the justification of strong U-I linkages are as follows:

· Strong linkages and partnerships enhance dissemination and utilization of research findings and innovations emanating from the universities.

· Strong linkages and partnerships enable universities to access resources available in the private sector.

· Linkages and partnerships provide platforms for consensus regarding policies on strategic areas of the economy.

· Linkages and partnerships encourages pooling of human, physical and financial resources.

· Strong linkages and partnerships are necessary for diversification of financing and incorporation of talent in the governance structures.

· Linkages and partnerships provide an opportunity for identifying community needs and enhance the capacity for community involvement and improvement.

Specifically, various stakeholders tend to benefit from the U-I linkages as follows:

4.1  
Academic Staff (Professors and other researchers)
· Technical collaboration through contract research: Project-based funding to address specific industrial needs; unique training opportunities;

· Longer term collaborations: Industrial investment advancing specific areas of research (3-5 years); and

· Technology transfer: Translation for social, commercial, health benefit and completion of the research lifecycle; financial gain.

4.2
Benefits to Students
· Practical, hands-on experience with unique industry expertise and equipment;

· Extension of knowledge gained through academic experience;

· Development of marketable skills, contacts and possible employment;

· Refined, scaled-up entrepreneurial skills; and

· Provides opportunity of networking with potential employers, other job seekers and representatives from the productive sector community.

4.3
Benefits to Industry
· Cost savings through established university labs, infrastructure and workforce;

· Matching funds, very generous tax incentives;

· Ability to train workforce to its needs and to mine the talent pool produced by universities; and

· Because universities are research centres, long term research projects that are too cost prohibitive in an industry setting can easily be undertaken by the universities through the linkages

4.4
Benefits to Government
Whereas the government provides funding and creates a conducive policy environment for the linkages to function, it turn, it gets quality advice, increased taxes and new products / services.

4.5
Benefits to Community
Members of the community benefit from increased job opportunities arising from the linkages as well as improved services which result into empowering the community.  Figure 1 depicts the stakeholders in the linkages and benefits flow emanating from the practice.

Figure 1: Stakeholders in U-I Linkages and Benefits 
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Source: Soemantri (2009)


5.1
Success Factors/Enablers of U-I Linkages

Due to its strategic nature, U-I linkages must have the support of all key stakeholders. A research study that was carried out by the AAU on the subject revealed the cross-cutting theme of the importance of leadership both in terms of policy and personnel. Expressed support by university governing boards, promotion of productive sector linkages in strategic plans, top management commitment, and presence of entrepreneurial staff all ranked among the top enabling factors (Ssebuwufu et al 2011). Although university-industry linkages require proactivity on the part of both sides, the emphasis on the need for internal capacity-building (skill development, strategic planning, leadership etc.) rather than on non-conducive external conditions (lack of national policies, industry weaknesses, etc.) suggests that there is a strong recognition on the part of respondent universities that universities themselves need to take responsibility and action for strengthening their own internal capacity to work with the productive sector.  

5.2
Support services

According to the results of the AAU survey (see Ssebuwufu et al 2011), the presence or conversely the absence of academic staff or professionals with relevant entrepreneurial experience emerged as a key factor in enabling and hindering HEI linkages with the productive sector. Thus, the demand for training in entrepreneurial and negotiation skills directly responds to the constraints identified by respondents and represents an important avenue for strengthening linkages. Opportunities to learn from institutions with a strong record of engagement may play a similar role in providing opportunities for peer learning. 

The development of strategic plans with a strong emphasis on university-industry linkages is one of the three most important support services. These plans can play an important function in focusing priorities and guiding resources, yet they need to be developed with conscientious introspection if they are to become effective guiding documents.      


6.1
Constraints

There are some factors which are likely to reduce the effectiveness of I-U linkages. These include, the lack of financial support for research and/or inadequate research infrastructure needed to undertake research activities. There are also some concerns as follows:

· Universities may abandon their core missions
· Potential change of university research focus – from basic to more applied research
· University research funding tied to job creation
6.2
Cultural Dilemma in U-I Linkages

Because both universities and industries have somehow different mandates, to some degree they seem to have some suspicion as poignantly elaborated by Niyitegeka (2012), emanating from two separate worlds – one of academics and one of industry whereby academia claim the followings:

· Can’t find relevant job postings! 
· Employers don’t understand our qualifications 
· We can’t showcase our technical skills
· There’s plenty of qualified graduates
And the industry seems to say:

· Can’t find qualified graduates!
· Graduates lack the soft skills! 
· We don’t want to waste time training fresh graduates! 
However, this cultural debate is largely between function and form: industry is keen for functional knowledge while academia (in most cases) insists on form (Niyitegeka, 2012). 

Figure 2: Guided Interaction of Two Different Worlds of University and Industry 
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Source: Jaiya (2005)

Despite the above suspicion, when universities and industries engage effectively, their worlds intersect. Whereas universities are seen as producers of knowledge for knowledge’s sake and industries are profit driven, they both need each other as discussed earlier. Other cultural concerns, such as university inventions, are sometimes considered too early stage (arcane!, impractical) and a lot of innovation may be required to make it ready for the market. Others include the following: universities tend to publish early; what follow up support could be expected from the inventor for further development; universities’ mindset is academic and not entrepreneurial; and universities are less inclined to work with small firms which cannot provide the same legal and financial security as larger firms. 

As Figure 2 above suggests with concerted effective U-I efforts, commercialization of new and useful technologies and business or development models can be realized.



Despite a number of constraints facing some of African Universities, this Guide whose aim is to be a working tool, has demonstrated that University-industry linkages can take various forms and levels of partnerships from contract or sponsored research to joint research, professional courses, and consultancy as well as to creating opportunities for student placements, staff exchange, and joint curriculum development.  The Guide can therefore serve the needs of universities at various points on the U-I pathway. Among other things, this Guide has highlighted that African universities are increasingly voicing an interest in fostering linkages with industry to make them more relevant to their societies as agents of change and development.
From the Guide, it can be concluded that while advocacy to increase public funding for research and operations should be undertaken, public-private collaborations, partnerships, and contracted research can help bring much needed resources for research into African universities. There is a need for the universities to be realistic about the amount that can be expected. Equally, the universities have to put in place required policies and manage cultural differences due to the fact that both universities and industry may have divergent expectations.
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Appendix 1: Sample of Collaboration Agreement / Contract Between a University and Industry
KENYATTA UNIVERSITY

Chandaria Business Innovations and Incubation Centre (C-BIIC)

INNNOVATORS’ NON DISCLOSURE AGREEMENT

(For innovators when joining the Chandaria Business Innovation & Incubation Centre)
Innovators’ Non Disclosure Agreement (NDA) is a confidentiality agreement between two or more than two individuals who sign a legal contract for not disclosing any information regarding their prospective business concept in public or private.
This non disclosure agreement is entered into as of ______________________ (the ‘Effective Date’) by __________________________________ of Department of ______________________, ________________ of Department of__________, and ____________________ of Department of____________________________, all with a principal address of Kenyatta University, P.O Box 43844 – 00100, Nairobi, Kenya, all hereafter referred to as Party Members (PM).

WHEREAS, PM have an innovative idea to be developed into a tangible product or process and,
WHEREAS PM requires confidentiality of their work in progress, that is and must be kept confidential.

NOW, THEREFORE, in consideration of the promises and mutual covenants herein contained, the PM here agree to the following:
1. The confidential information to be disclosed includes:

Technical and business information relating to proprietary ideas, drawings and illustration, software, schematics, marketing or future business plans and models, copyrights, trade secrets, contemplated products and services, regardless of whether such information is designated as ‘confidential Information’ at the time of its disclosure.

2. PM agree not to disclose confidential information outside Chandaria Business Innovation and Incubation Centre. In addition, designated recipients of such confidential information shall have a duty to protect sensitive information which is disclosed in writing and marked as confidential at the time of disclosure or summarized and designated as confidential.
3. Any intellectual Property created will be co-owned by PM.
4. All publications will bear all names of PM as authors.
5. Should a dispute arise in the course of implementing this Agreement, the same shall in the first instance be resolved by reconciliation, with assistance of Chandaria Business Innovation and Incubation Centre Committee and should reconciliation fail, the dispute will be referred to the Kenyatta University Senate.

DURATION, TERMINATION

The PM shall cooperate under this Agreement for a period of one (1) year, which may be extended by the mutual written consent of the PM. This Agreement may be terminated by any PM without liability at any time for any reason. Any modification shall require the written approval of Chandaria Business Innovation and Incubation Committee

WHEREFORE, the PM acknowledge that they have read and understood this Agreement and voluntarily accept obligations set forth herein,

GOVERNING LAW: This Agreement shall be governed and construed in accordance with the laws of Kenya.

AGREED AND ACCEPTED BY:

Name_____________________________Date_________________ Signature_______

Name_____________________________Date_________________ Signature_______

Name_____________________________Date_________________ Signature_______

Witness: Director, University - Industry Partnerships,

Name___________________________

Date ____________________signature________

Downloaded on September 20, 2012 from http://www.ku.ac.ke/c-biic/images/stories/docs/innovators_non_disclosure_2012.pdf
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SECTION I: INTRODUCTION

The core mission of the University of Cape Town (“UCT”) is the education and training of students and the advancement, preservation and dissemination of knowledge. UCT encourages research and development and social outreach by creating a research culture that actively responds to the needs of the people of the Republic of South Africa, whilst also contributing to the global research community. In doing so, UCT seeks to protect the rights and privileges which members of the UCT community traditionally enjoy in the pursuit of knowledge, whilst at the same time balancing this with the philosophy of sharing information with others.

This Intellectual property policy, hereinafter referred to as the “Policy”, recognises that UCT Employees, Visitors’ and Students’ activities may result in creative outputs. In certain instances it may best serve the public interest to obtain legal protection for these innovations and creative works, to make them commercially attractive and/or to support the development of useful processes and/or products. The intention of this Policy is therefore to make research outputs available in a form that will most effectively promote their development and use for economic and social benefit. It provides a framework for governing the rights and responsibilities of all stakeholders in relation to Inventions and other creative processes arising from their activities.

This Policy also provides for the recognition and provision of incentives for the innovative contributions of individual researchers and to provide for more effective utilization of Intellectual Property.

Recent developments in national legislation such as the promulgation on 2 August 2010 of the Intellectual Property Rights from Publicly Financed Research and Development Act (Act 51 of 2008) (hereinafter referred to as the “IPR Act”), the National Environmental Management:
Biodiversity Act, (Act 10 of 2004) and exchange control regulations (as promulgated by Government Notice R.1111 of 1 December 1961 and amended up to Government Notice No. R.999 in Government Gazette No. 33717 of 1 November 2010) have required amendments to the previous Intellectual Property policy, dated 24 October 2004. This Policy thus supersedes the previous Intellectual Property policy as of the date of approval by Council as recorded above and governs all future UCT Intellectual Property transactions. Any distributions which were regulated in terms of the previous policy, however, shall continue to be regulated by the provisions of that policy.

SECTION II: DEFINITIONS

2. In this Policy, unless clearly inconsistent with or otherwise indicated by the context, the definitions set out below shall apply:

2.1 “Benefit(s)” means the contribution to the socio-economic needs of the Republic and includes capacity development, technology transfer, job creation, enterprise development, social upliftment and products, or processes or services that embody or use the Intellectual Property;

2.2 “Commercialisation” means the process by which any Intellectual Property emanating from research and development by UCT’s Employees, Students and Visitors is or may be adapted or used for any purpose that may provide any Benefit and “commercialise” shall have a corresponding meaning;

2.3 “Computer Software” means any computer program (including, without limitation, microcode, subroutines and operating systems), regardless of form of expression or object in which it is embodied, together with any user manuals and other accompanying explanatory materials and any computer database;

2.4 “Course Materials” means all materials produced in the course of or for use in teaching in any form (including digital, print, video and visual material) and all Intellectual Property in such materials and will include lectures, lecture notes and material, study guides, images, multi-media presentations, web content and course software;

2.5 “Creative Commons” means a non-profit organisation which is committed to facilitating the legal sharing of creative works though a range of licenses which allow creators to stipulate which rights they reserve, and which rights they waive for the benefit of other creators. Creative Commons licenses follow a "some rights reserved" model in contrast to traditional copyright which follows an "all rights reserved" model. Creative Commons therefore provides a continuum of rights between "all rights reserved" on the one end of the continuum and "no rights reserved" (public domain) on the other;

2.6 “Creator” means an individual or group of individuals to whom this Policy is applicable, who create, conceive, reduce to practice, author, or otherwise make a substantive intellectual contribution to the creation of Intellectual Property and who meets the definition of ‘inventor’ as generally defined in patent acts and/or the definition of ‘author’ as generally defined in copyright acts;

2.7 “Employee” means a person who has entered into an employment relationship with UCT, whether academic or professional, administrative and support staff, paid or unpaid, full time or part time, full appointment or joint appointment, affiliation appointments or assistantships;

2.8 “Enabler” means those individuals who do not meet established legal standards of inventorship and thus may not be named on a patent application, but who have assisted with the validation of an invention, discovery or advancement of patentable Intellectual Property;

2.9 “Expenses” means those expenses assignable to the management of a specific UCT Intellectual Property case including costs for achieving and maintaining patent or other Intellectual Property protection, financing costs, loans, marketing, licensing and other legal actions related to the enforcement of Intellectual Property and contract rights, which does not include staff time or general administrative expenses;

2.10 “Full Cost(s)” of research means the full cost of undertaking the research and development as determined in accordance with international financial reporting standards, and includes all direct costs (including staff salaries, bursaries, equipment and other running costs) and indirect costs (costs that cannot be specifically attributed to an individual project e.g. space usage, rent, services e.g. financial services and other overheads, etc.);

2.11 “Full Cost Model” means the standard UCT methodology, as approved by NIPMO, which is implemented in determining whether a research budget has been costed on a Full Cost basis;

2.12 “Gross Revenue” means income from Commercialisation of Intellectual Property that includes option payments, upfront and milestone payments, royalties, share of profits, dividends and through disposal of equity;

2.13 “Intellectual Property” (IP) means all outputs of creative endeavour in any field that can be protected either statutorily or not, within any jurisdiction, including but not limited to all forms of copyright, design right, whether registered or unregistered, patent, patentable material, trademarks, know-how, trade secrets, rights in databases, information, data, discoveries, mathematical formulae, specifications, diagrams, expertise, techniques, research results, inventions, computer software and programs, algorithms, laboratory notebooks, business and research methods, actual and potential teaching and distance learning material, UCT’s name, badge and other trade marks associated with the operations of UCT, Tangible Research Property, and such other items as UCT may from time to time specify in writing;

2.14 The “IPR Act” means the Intellectual Property Rights from Publicly Financed Research and Development Act (Act No. 51, 2008) and includes its “Regulations” which are the regulations associated with the IPR Act;

2.15 “Invention” includes any discovery, invention or other development of a technical nature, whether or not patentable;

2.16 “Intellectual Property Disclosure Form” means the form which needs to be completed by a Creator(s) to document their Invention and provide key information regarding the Creator(s), funding used to develop the IP and the rights of third parties, for submission to RCIPS for assessment of the Intellectual Property, which can be downloaded from www.rcips.uct.ac.za;

2.17 “Net Revenues” means Gross Revenue received by UCT in consideration for a commercial transaction less Expenses;

2.18 “NIPMO” means the National Intellectual Property Management Office established in terms of section 8 of the IPR Act;

2.19 "Open Source" in the context of software means software whose source code is published and made available to the public, enabling anyone to copy, modify and redistribute the source code in accordance with the specific conditions that are imposed.

2.20 “Patentable Invention” means Intellectual Property that involves an inventive step and in terms of a patent act is deemed to be patentable and is regarded as novel (i.e. that has not been Publicly Disclosed), inventive (not obvious to a person skilled in the technical discipline and useful (can be applied in trade or industry or agriculture);

2.21 “Public Disclosure” means, in the absence of a non disclosure or confidentiality undertaking, the oral or written communication of information relating to Intellectual Property to a person, or people, that are external to UCT, for example, but not limited to, by email, web blog, news report, press release or interview, journal article, abstract, poster, conference presentation and through the submission of a thesis for examination. A thesis placed in the library constitutes public disclosure;

2.22 “Public Domain” means works that are not covered by intellectual property rights at all, either because the rights have expired or the rights have been forfeited; and as such are held by the public at large and are available for anybody to use freely and without reference to the original creator or permission from a third party;

2.23 “Publicly Financed” means research and development undertaken using any funds allocated by the South African State, organ of state or state agency as defined in the IPR Act, excluding scholarships and bursaries. Research and development that is undertaken by UCT at below Full Cost is deemed to be inherently subsidised by the state and is regarded as being Publicly Financed;

2.24 “RCIPS” means the Research Contracts and Intellectual Property Services office, which falls under the Department of Research & Innovation;

2.25 “RCIPS Evergreen Fund” means a fund established by UCT and administered by RCIPS to support innovation activities through the provision of seed investment linked to some future return on the investment from successful Commercialisation;

2.26 “Student(s)” means a full-time or part-time student(s) of UCT from undergraduate to post-graduate level, including students in training and post-doctoral fellows;

2.27 “Tangible Research Property” means tangible results arising from research activities, such as but not limited to: prototypes, drawings and diagrams, biological organisms and material, reagents, integrated circuit chips, software and data;

2.28 “Technology Transfer Office” means the Research Contracts and Intellectual

Property Services office;

2.29 “UCT Resources” includes, without limitation, UCT facilities, office space, funds, financial or other administrative support, equipment, personnel, tangible research materials, information that is not feely available to the public, contract or other type of award or gift to UCT;

2.30 “Visitor(s)” means all persons who are neither Employees nor Students of UCT who engage in work at UCT and includes visiting professors, adjunct professors, teachers, researchers and volunteers.

SECTION III: APPLICABILITY

3.1 This Policy applies to:

3.1.1 All Employees and Students who:

3.1.1.1 Conceive or first reduce to practice, actually or constructively, any Patentable Invention;

3.1.1.2 Prepare a copyright protected work;

3.1.1.3 Contribute substantially to the existence of any Tangible Research Property; or

3.1.1.4 Otherwise create an item of Intellectual Property.

3.1.2 Visitors, in the absence of any written agreement to the contrary, and who make use of UCT Resources and who through their use of UCT Resources:

3.1.2.1 Conceive or first reduce to practice, actually or constructively, any Patentable Invention;

3.1.2.2 Prepare a copyright protected work;

3.1.2.3 Contribute substantially to the existence of any Tangible Research Property; or

3.1.2.4 Otherwise create an item of Intellectual Property.

Employees who permit Visitors access to UCT Resources shall ensure that the Visitor has been notified of this Policy and obtain written acknowledgement from the Visitor that they are aware that they are bound by this Policy in the absence of any written agreement to the contrary.

3.1.3 Intellectual Property developed in terms of an agreement between UCT and a third party.
3.2 This Policy does not apply to Intellectual Property developed solely in terms of a private contract, outside of the course and scope of employment or contract of service or study with UCT, by an Employee and a third party, approved in compliance with the relevant UCT Private and Professional Work policies, provided that in the case of any potential conflict of interest (real or perceived), the Employee must notify UCT of the Intellectual Property, or possible creation of Intellectual Property.

In particular, should any Intellectual Property be created as part of a private contract, or private and professional work that falls within the technical scope of the Creator’s employment at UCT, the Creator is bound to disclose this IP to RCIPS. In the absence of an agreement signed by UCT to the contrary, the Intellectual Property will be deemed to be owned by UCT.

SECTION IV: RESPONSIBILITIES

4. Technology Transfer Office

4.1 RCIPS has been designated by UCT to fulfil the role commonly referred to as a

Technology Transfer Office.
4.2 The responsibilities of RCIPS include, but are not limited to the following:

4.2.1 Receive disclosure of potential Intellectual Property through the submission of an IP Disclosure Form by a Creator;

4.2.2 Analyse the disclosures within 30 days of receipt and consider:

a) How the IP may be of Benefit and contribute to the socio-economic needs and competitiveness of South Africa;

b) Forms of IP protection1, statutory or otherwise, that are most appropriate for the IP in question;
c) The extent to which failure to seek such IP protection will undermine the socio-economic needs of South Africa;

d) The extent of readiness of the IP for protection and whether any additional research and development needs to be undertaken before IP protection can be obtained;

e) The costs and advantages of the various possibilities for protection;

f) The potential for Commercialisation of the IP; and

g) Whether the IP should be placed in the Public Domain.
4.2.3 After analysis in clause 4.2.2, elect to proceed on an appropriate course of action which may include:

a) Proceeding with an application for statutory protection of the Intellectual Property
, such as via the filing of a provisional patent application or the registration of a design;

b) Delaying the application envisaged in (a) for strategic reasons, but ensure that confidentiality is maintained until the application has been made;
c) Requesting that the IP Creator conduct additional work to enable an application envisaged in (a) to be made; whilst confidentiality is maintained;

d) Making referral to NIPMO and assigning the IP as in clause 4.2.9;

e) Where the IP is found to have no prospects of addressing the socioeconomic needs of South Africa or prospects of being commercialised:

· not proceeding with statutory protection;
· advising the IP Creator that they are free to publish the work; and
· assigning the IP as outlined in clause 4.2.10 if desired by the assignee.

4.2.4 Determine any rights of a third party, such as a funder or collaborator, to the IP or a share in the IP and whether the IPR Act or any other legislation is applicable;

4.2.5 Decide whether UCT wishes to retain the IP and if necessary attend to all aspects of statutory protection of the Intellectual Property, including the appointment of a patent attorney;

4.2.6 For IP which falls within the ambit of the IPR Act, where necessary, report to NIPMO on IP disclosures and refer IP to NIPMO where UCT elects not to own the IP;

4.2.7 Attend to all aspects of Intellectual Property transactions associated with the Commercialisation of the Intellectual Property, including the negotiation of licenses to, or assignment of UCT Intellectual Property. RCIPS shall make the final decision on the terms of any Commercialisation agreement, with due consideration being taken of the Creator’s opinion;

4.2.8 Administer the distribution of the Gross Revenues arising from the Commercialisation of the IP, where such revenues accrue;
4.2.9 Assign rights to any IP that UCT elects not to retain ownership of where the IP falls within the ambit of the IPR Act:

4.2.9.1 In the first instance to NIPMO; or

4.2.9.2 Where NIPMO declines assignment of the IP, to a funder of the work that led to the IP; or

4.2.9.3 Where the funder declines the assignment of the IP, to the Creator.
4.2.10 assign rights to any IP that UCT elects not to retain ownership of where the IP falls outside the ambit of the IPR Act and where there are rights:
4.2.10.1 In the first instance to the funder; or

4.2.10.2 Where the funder declines the assignment of the IP, to the Creator.

4.2.11 conducts evaluations of the scope of the statutory protection of the Intellectual Property in all geographic territories subject to the Commercialisation potential of the Intellectual Property.

4.3 Negotiate the Intellectual Property clauses of sponsored research agreements in accordance with the objectives of this Policy and the IPR Act and any other applicable legislation after consultation with the Employee leading the research project concerned.

5. Intellectual Property (IP) Advisory Committee

5.1 An Intellectual Property Advisory Committee shall be established on commencement of this Policy, which shall comprise members selected as follows:

5.1.1 Deputy Vice-Chancellor responsible for research

5.1.2 The Registrar

5.1.3 The Executive Director of Finance

5.1.4 Any such person(s) the members above may wish to co-opt, such as a

Professor of Law from the Law Faculty, or a Professor with a technical background, drawn from the faculties of Engineering and Built Environment, Health Sciences or Science, or external expert.

5.2 The responsibilities of the IP Advisory Committee shall be to advise RCIPS on matters relating to:
5.2.1 The establishment of spin-out companies and the share in equity of the founders of such companies;
5.2.2 Preside over any disputes arising from this Policy;
5.2.3 Decide on endorsements and branding, in accordance with the endorsement policy;
5.2.4 Decide on the appropriate distribution of revenue received from Commercialisation activities that exceeds R10 million;
5.2.5 Such other matters as RCIPS may deem appropriate.

5.3 The IP Advisory Committee shall meet at least quarterly.

6. Employees, Students and Visitors

Employees
6.1 Employees and Students conducting research are required to retain appropriate records of their research, such as through the use of laboratory notebooks and the records of Inventions in the form of original research data.

6.2 Employees and Students must disclose the development of any Intellectual Property to RCIPS as early as possible, but within 90 days of the discovery, by means of an IP Disclosure Form.

6.3 Employees and Students must review their work prior to any Public Disclosure to assess whether it contains any potentially protectable IP, in particular a Patenable Invention, and if so to timeously disclose it to RCIPS on an IP Disclosure Form ahead of the planned Public Disclosure so that if warranted the IP can be protected.

6.4 Employees and Students must take steps to maintain confidentiality of protectable IP until protection has been obtained. Guidelines as to how confidentiality can be maintained are available on the RCIPS website.

6.5 Employees and Students must conclude in a timely manner, all assignments of

Intellectual Property necessary to give effect to the ownership provisions set out below and to allow for the use and Commercialisation of the Intellectual Property by UCT in accordance with this Policy.

6.6 Employees and Students are expected to co-operate with RCIPS and assist in preparing, reviewing, signing, and abiding by the terms of all documents necessary for the protection and exploitation of an Invention (including but not limited to patent specifications, official forms, marketing material, technical descriptions, confidentiality agreements and licence agreements).

6.7 An Employee or Student must ensure that the IP rights relating to their work have been clarified in writing prior to any sabbatical visit or exchange programme and that any contractual arrangements are approved and authorised by RCIPS.

6.8 On leaving UCT an Employee or Student must contact RCIPS to negotiate terms for continued access to IP and Tangible Research Property even if they are a Creator of it.

6.9 The onus is upon the Creator, or their heirs, to ensure that RCIPS is in receipt of their current address details for the purpose of revenue sharing.

6.10 Background IP of Employees (and/or previous employers’ right thereto) and Students must be declared to RCIPS within 3 (Three) months of arrival at UCT.

Students

6.11 Where Students are involved in activities that could lead to the development of Intellectual Property over which UCT or a third party may claim ownership, the following conditions will apply:

6.11.1 The Student’s rights in Intellectual Property in any theses or publications arising from the research will be protected;
6.11.2 The Student’s future career choices will not be closed by the choice to work in a confidential area of research;

6.11.3 It will be made clear to Students what the nature of the work is before they undertake the activity that leads to the claimable Intellectual Property;
6.11.4 Any confidentiality and ownership of Intellectual Property agreement will only be signed by Students after they have been properly advised by the principal investigator or their supervisor on the contents of the agreement;

6.1.5 Any delays in the publication of the thesis that arise from a confidentiality agreement, will be subject to the approval of the Doctoral Degrees Board for PhD theses, or the Faculty and DVC for MSc theses, for periods of 6 months, up to a maximum of two years.

6.12 Where Students of UCT may be involved in research at institutions which are affiliated with UCT or at institutions other than UCT, agreement should be reached with the institution regarding the rights of the Student to Intellectual Property with a view to ensuring that the Student’s rights under this Policy are maintained as far as practicable.
6.13 Supervisors electing to supervise a Student in an area likely to lead to the creation of Intellectual Property to which a funder has been granted rights in terms of a funded research agreement, must ensure that a confidentiality and Intellectual Property assignment agreement, which may form part of a Student-Supervisor Memorandum of Understanding is completed with the Student before the work is commenced. This may result in some projects not being available to Students who choose not to sign a confidentiality and Intellectual Property assignment agreement.

Visitors

6.14 In the absence of an agreement to the contrary clauses 6.1 to 6.10 will apply to Visitors.

6.15 Prior to or on arrival at UCT, a Visitor must declare their Background IP relating to work that will be undertaken whilst visiting UCT to RCIPS.

6.16 On departure from UCT, a Visitor must declare any Intellectual Property created whilst at UCT to RCIPS.

SECTION V: OWNERSHIP OF INTELLECTUAL PROPERTY

7. Intellectual Property Other than Copyright

7.1 UCT asserts legal and beneficial ownership of Intellectual Property arising from work by Employees and Students except as otherwise agreed in writing by an authorised officer of UCT, or unless stated otherwise in this Policy in relation to Intellectual Property created by Employees, Students or Visitors, with the following exceptions:

7.1.1 The Student conducts their work entirely outside of UCT at their employer’s facility, does not make use of UCT Resources and input from their supervisor can be regarded as notional. In this instance UCT will enter into an agreement with the Student’s employer regarding IP rights and will make provision for a separate agreement to be entered into should the supervisor make an inventive contribution to the IP;

7.1.2 Emanating from an undergraduate Student’s studies, except for final year engineering student projects or any other undergraduate student project that is directly linked, or part of, the research activities of a postgraduate student or Employee of UCT.

7.2 UCT is guided by statutory legislation in relation to ownership of Intellectual Property, in particular by the IPR Act, in terms of which research conducted below Full Cost as calculated using the prevailing UCT Full Cost Model is owned, or partly owned by UCT.

7.3 If work is not Publicly Financed a funder may negotiate rights to IP arising from research that they fund with UCT.

7.4 Where research which is Publicly Financed is conducted below Full Cost, any private entity or organization involved in that research can co-own the Intellectual Property arising from that research with UCT, if the following criteria have been fulfilled:

7.4.1 There has been a contribution of resources, which may include relevant background intellectual property by the private entity or organization;

7.4.2 There is joint Intellectual Property creatorship, i.e. that members of the team employed by the private entity or organisation make an inventive contribution to the creation of the IP arising from the research;

7.4.3 Appropriate arrangements are made for benefit-sharing for Intellectual Property Creators at UCT; and

7.4.4 UCT and the private entity or organisation conclude an agreement for the Commercialization of the Intellectual Property.

7.5 Where research is conducted at below Full Cost and is subject to the IPR Act, NIPMO may approve IP rights or Commercialisation terms that are exceptions to the provisions of the IPR Act and Regulations to be granted by UCT to a private entity or organisation, should UCT consent to these arrangements.

7.6 Wherever possible, UCT shall attempt to secure residual rights to any IP created at UCT for continued use at UCT for research and teaching purposes on a royalty-free basis in perpetuity.

7.7 Where Intellectual Property emanates from a collaborative research and development agreement involving one or more donor organisations, research institutions or organizations, UCT will:

7.7.1 Retain ownership of IP developed by UCT’s Employees or Students, or co-own where the IP is jointly developed with the collaborators;

7.7.2 Use reasonable endeavours to ensure the commercialisation of the IP;

7.7.3 Provide reasonable access to collaborators in accordance with international agreements and norms and/or in accordance with NIPMO guidelines;

7.7.4 Seek approval from NIPMO prior to the commencement of work, where the collaborative research agreement requires the IP to be made available for commercialisation on a royalty-free basis, or that it should not be commercialised.

8. Copyright Protected Works and Course Materials

8.1 UCT holds copyright in:
· Banks of multiple choice test and examination questions
· Syllabuses and curricula
· Computer software developed at, or commissioned by UCT to support academic or research administrative processes or the general operational management of UCT
· All UCT produced publications (e.g. but not limited to The Monday Paper, Varsity, Research Report, etc.) including electronic media and content on the UCT websites
· Photographs and digital images taken by Employees for UCT media or publicity or specifically commissioned by UCT
· Specifically commissioned works and course materials that fall outside the scope of normal academic work
· Computer Software developed as part of a research project, unless assigned by research agreement to another party.

8.2 UCT automatically assigns to the author(s) the copyright, unless UCT has assigned ownership to a third party in terms of a research contract, in:

· Scholarly and literary publications
· Paintings, sculptures, drawings, graphics and photographs produced as an art form
· Recordings of musical performances and musical compositions
· Course materials, with the provision that UCT retains a perpetual, royalty-free, nonexclusive licence to use, copy and adapt such materials within UCT for the purposes of teaching and or research
· Film.

8.3 UCT assigns the copyright in a Student’s thesis, to the Student author (or in the case of a work of art that is submitted for examination purposes to the IP Creator of the work of art), subject to UCT retaining a royalty-free right to publish a thesis in any form. Whilst the Student has the right to enter into agreements with the publishers who may wish to publish the thesis in whole or in part, the Student shall ensure that UCT’s rights are acknowledged by the third party and maintained and shall with the consent of their supervisor(s) ensure that such publication is not in conflict with any past, or planned future, assignment of rights to another publisher, e.g. of a journal article, or other literary publication.

9. Open Source and Creative Commons Materials

Open Source and Creative Commons licences are mechanisms for exploiting material that is automatically protected (copyright) or where other forms of Intellectual Property Protection have been sought.
9.1 Open Source. UCT has adopted Open Source as the default for research and teaching related to software development at the university. At the outset of a project involving Open Source licensing, an Employee or Student should submit the Open Source license agreement that is intended to be used to govern the licensing of the project outputs to RCIPS for review, to ensure compliance with the requirements of the IPR Act and policies and guidelines of NIPMO.

9.1.1 Where necessary RCIPS shall refer agreements to NIPMO to seek approval for their use.
9.1.2 Where necessary and required, RCIPS shall in writing authorise investigators to enter into the Open Source license agreements in their personal capacity.

9.2 Creative Commons. UCT supports the publication of materials under Creative

Commons licences to promote the sharing of knowledge and the creation of Open Education Resources. UCT undertakes certain research projects that seek to publish the research output in terms of a Creative Commons licence.
9.2.1 Author(s) of Copyright protected materials that are listed in clauses 8.2 and 8.3 is free to distribute their material under a Creative Commons licence.
9.2.2 Author(s) of Copyright materials that are listed in clause 8.1 should seek permission from RCIPS, who on behalf of UCT, may grant permission for the material to be distributed under a Creative Commons licence.

10. Public Domain

10.1 Where it is the desire of the IP Creator or a funder of research at below Full Cost to place Intellectual Property in the Public Domain and this desire is supported by RCIPS, and:

· IP is governed by the IPR Act;
· IP has Commercialisation prospects, or can contribute to the socio-economic needs of South Africa; and
· UCT does not wish to obtain statutory protection, where this is available, or to retain ownership of the IP; and
· UCT wishes to place the IP in the Public Domain,

RCIPS will seek approval from NIPMO to release the IP into the Public Domain.

11. Trade Marks

11.1 No trade mark associated with UCT or any UCT activity may be registered without obtaining the prior permission of the Registrar and all such trademarks will be owned by UCT.
11.2 Where the trade mark has university-wide significance, as determined by the

Registrar, the Office of the Registrar shall take responsibility for the registration of the trade mark and its maintenance and bear the associated costs.
11.3 Where the trade mark is associated with a functional entity within the university (e.g. the name of a research unit), the Office of the Registrar shall take responsibility for the registration of the trade mark and its maintenance but all associated costs will be borne by the entity seeking the trade mark.
11.4 Internal functional units and entities within UCT have no legal persona, so in all applications of the trade marks in clause 11.3 affiliation to UCT should be clear and branding may not be used in a manner that would confuse or deceive a third party into believing that the entity is independent of UCT.
11.5 RCIPS shall take responsibility for trade mark registration and maintenance, where the trade mark is directly related to Intellectual Property that may be Commercialised, e.g. the name of a product, process or device. Costs will funded by RCIPS and as such, the trade mark may form part of a license or assignment agreement.

12. Domain Names

12.1 Domain Names associated with UCT or any UCT activity are governed by the Domain Name Policy and are owned by UCT.
12.2 No Domain Names associated with the Commercialisation of Intellectual Property emanating from UCT may be registered without the written permission of RCIPS. Where appropriate, RCIPS will be responsible for the registration and maintenance of the domain name, which shall be owned in the first instance by UCT, but may be licensed or transferred to a third party in terms of a license or assignment agreement.

SECTION VI: COMMERCIALISATION WHERE THERE IS A FINANCIAL COMPONENT

13. Commercialisation Options

13.1 UCT will generally adopt a Commercialisation strategy that will involve one of the following three routes, as deemed appropriate:

13.1.1 Selling or assigning ownership of the technology to an existing company;

13.1.2 Licensing the technology to an existing company;

13.1.3 Starting a new company.

13.2 Preference will be given to:

13.2.1 Non-exclusive licensing;

13.2.2 BBBEE entities and small enterprises;

13.2.3 Parties that seek to use the Intellectual Property in ways that provide optimal benefits to the economy and quality of life of the people of the Republic;

13.2.4 Creators who can demonstrate that they have assembled a team with the necessary skills to operate a spin-off business, have submitted a business plan that is acceptable to the IP Advisory Committee and who have appropriate funding in place.

14. Distribution of Revenue

14.1 A Creator and their heir(s) are granted a right to a portion of the revenues that accrue to UCT from the Commercialisation of their Intellectual Property for as long as revenues are derived from such Intellectual Property. This revenue is taxable and where a Creator is on the UCT payroll, tax will automatically be deducted by Human Resources and payment made through the payroll system. An heir will have no claim to portions of revenue other than to the portion which is allocated to the specific Creator in terms of clause 14.5 and taking clause 14.2 into consideration.

14.2 If there is more than one Creator in respect of any particular Intellectual Property, the allocation will be shared equally between them unless another arrangement has been reached by written agreement.

14.3 A Creator may at their sole discretion elect and make provision for an Enabler(s) to receive a share of the Creator portion of the revenue. This arrangement will be agreed to by all Creators should there be more than one, reduced to writing, signed and lodged with RCIPS.

14.4 Disbursements to a Creator, and if appointed to Enablers, will be made within one year of receipt of the revenue by UCT.

14.5 Revenue from Commercialisation activities will be distributed as follows:

14.5.1 Amounts due to third parties who may be either co-owners of IP or beneficiaries in terms of benefit share agreements entered into by UCT, if received by UCT, will be paid to those third parties prior to any internal distribution within UCT;

14.5.2 Where there is more than one Creator, the Creators will share the amount that would have accrued if there had only been one Creator on a pro rata basis as determined by the Creator’s share in the creation of the IP as per clause 13.2.

14.5.3 Where there is more than one Creator, portions of revenue accruing to departments or faculties will be apportioned to them on a pro rata basis as determined by the Creator within (or previously within) a department or faculty’s share in the creation of the IP as per clause 14.2. Where there is uncertainty in terms of membership of a department or faculty, matters will be referred to the IP Advisory Committee for a decision on apportionment.

14.5.4 For amounts of Gross Revenue received by UCT up to R250,000:

· 20% of Gross Revenue or 50% of Net Revenue, whichever is higher, will be paid to the Creator; and
· the difference, for research purposes to the Creator’s group (e.g. Research Grouping, Unit or Centre)

14.5.5 For amounts of Gross Revenue received by UCT above R250,000 and below R1 million:

· 20% of Gross Revenue or 33.3% of Net Revenue, whichever is higher, will be paid to the Creator; and
· 16.7% of Net Revenue to the Creator’s group (e.g. Research

Grouping, Unit or Centre) 16.7% of Nett Revenue to the Creator’s department; and
33.3% of Net Revenue to the UCT central fund;

14.5.6 For amounts of Gross Revenue received by UCT above R1 million and below R5 million:

· 33.3% of Net Revenue will be paid to the Creator; and
· 16.7% of Net Revenue to the Creator’s group (e.g. Research

Grouping, Unit or Centre); and
16.7% of Net Revenue to the Creator’s Department; and

· 33.3% of Net Revenue to UCT central fund;

14.5.7 For amounts of Gross Revenue received by UCT above R5 million and below R10 million:

· 33.3% of Net Revenue will be paid to the Creator; and
· 10.0% of Net Revenue to the Creator’s group (e.g. Research

Grouping, Unit or Centre); and
13.4% of Net Revenue to the Creator’s Department; and
10% of Net Revenue to the Creator’s Faculty; and
· 28.3% of Net Revenue to the UCT central fund; and
· 5.0% of Net Revenue to RCIPS Evergreen Fund;

14.5.8 For amounts of Gross Revenue received by UCT that exceed R10 million:

· 33.3% of Net Revenue will be paid to the Creator; and

· the apportionment of the remainder of the Nett Revenue will be determined by the IP Advisory Committee.

14.6 A portion of revenue going to the UCT central fund is preferably to be used for further research, to support RCIPS’s activities, patenting and IP protection costs, innovation and Commercialisation, training in entrepreneurship and IP management.
14.7 If a Creator, who is an Employee, moves within UCT or if the Creator’s group is dissolved, then the IP Advisory Committee shall determine to which entity the Creator group’s portion will be allocated.

14.8 If a Creator, who is a Student, moves within UCT, the Creator group’s portion of the revenue will remain with the original group.

14.9 If a Creator leaves UCT, then the Creator group’s portion of the revenue and any residual research funds will be dealt with according to UCT Finance Policies and Procedures (GEN001 - Funds deposited with or held by UCT or in UCT’s name) in consultation with the IP Advisory Committee.

14.10 Net Revenues apportioned to the Creator’s group research fund, a department or faculty should be used to support further research activities.

14.11 If a Creator cannot be located using reasonable efforts by RCIPS, then the portion accrued to that Creator or his/her heirs will after a period of 5 years from the time when the amount became due to the Creator, be paid to an RCIPS fund to be used to support RCIPS’s activities.

14.12 Special royalty cases

14.12.1 Impractical or inappropriate royalties. In some cases distribution of royalties to individuals will be impractical or inappropriate; for example, where the material was developed as a center project or where the inventors are not easily identifiable. The Director of RCIPS, in consultation with the principal investigator (or Centre/Department head if not under a sponsored agreement) will review the circumstances of development when such situations have been identified. Generally in such cases, royalties will be split equally between the Department or Center and UCT. In any situation when royalty distribution to individuals is not recommended, distribution of income is subject to the approval of the IP Committee.

14.12.2 Distribution of Equity If a Creator holds equity in a UCT spin-out company, such Creator will not share in UCT’s receipts, whether dividends and/or royalties

and/or sale of equity, from such company. All other Creators will be rewarded in accordance with the standard formula as described above.

14.13 Non-monetary benefits. It is possible that non-monetary benefits may accrue through the Commercialisation of Intellectual Property, for example, but not limited to, shares or equity in companies, receipt of free or reduced rate services or free products or equipment being received by UCT instead of a monetary amount.

14.13.1 Equity will typically be held by UCT on behalf of any Creator who is not directly participating in a company. Dividends and proceeds from the disposal of equity will be distributed according to the principles of this Clause 14.

14.13.2 The decision as to the timing of any equity disposal will be made by RCIPS, taking due consideration of the Creator’s opinion.
14.13.3 Wherever possible, RCIPS will strive not to include any non-monetary benefits in any Commercialisation agreement.
14.13.3 Reward to a Creator from other non-monetary benefits will be negotiated with a Creator on a case by case basis by RCIPS and approved by the IP Advisory

Committee, prior to the conclusion of any Commercialisation agreement thatmay include non-monetary benefits.



15. Distribution of Tangible Research Property

15.1 UCT encourages the distribution of Tangible Research Property that it owns that arises from research (just as it encourages the publication of all research for peer scrutiny) on appropriate terms, and provided that this distribution does not conflict with existing obligations.

15.2 An Employee wishing to make such distribution must inform RCIPS in advance and ensure that an appropriate materials transfer agreement is put in place and that this complies with the requirements of the National Environmental Management: Biodiversity Act, Act 10 of 2004.

15.3 Whilst scientific exchanges should not be inhibited by potential commercial considerations, Tangible Research Property may have potential commercial value and an Employee may elect to make it available to a third party through a commercial license agreement that will be put in place by RCIPS.

15.4 Where Tangible Research Property is distributed under commercial terms such as those envisaged in clause 15.3: 
15.4.1 Each Tangible Research Property item should have an unambiguous identification code or name;

15.4.2 The principal investigator shall identify the Students and Employees responsible for creating the Tangible Research Property, i.e. the Creator, and they will agree in writing to their relative contributions;
15.4.3 RCIPS will maintain a record of this Tangible Research Property and distribute any revenue according to the principles of Clause 14.

SECTION VII DISPUTE RESOLUTION

16. Dispute Resolution

16.1 Any internal disputes or questions of interpretation arising under this Policy must in the first instance be referred to the IP Advisory Committee for resolution, at the request of any interested party.
16.2 If the matter cannot be resolved by the IP Advisory Committee, then the dispute or question of interpretation must be referred to the Vice Chancellor or his/her nominee for referral to an appropriate authority or panel for mediation or arbitration.

16.3 In the event of an authorship or creatorship dispute arising with an external third party, the matter must be referred to the Deputy Vice-Chancellor of Research for referral to an attorney with suitable expertise.

17. Related Policies

17.1 Private and Professional Work Policies

17.2 Conflict of Interest: Principles, Policy and Rules

17.3 Policy on the Endorsement of Products and Services by UCT; and on Licensing the use of the Name, Trademarks and other Insignia of UCT

17.4 Funds deposited with or held by UCT or in UCT’s name (GEN001)

17.5 Domain Name Policy
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Summary of UCT Revenue Distribution











Income �
Creator �
Creator’s Group �
Creator’s Department �
Creator’s Faculty �
UCT Central Fund �
RCIPS Evergreen Fund �
�
< R250,000 �
20% of Gross Revenue or 50% of Nett Revenue, whichever is the higher �
50% of nett �
0 �
0 �
0 �
0 �
�
> R250,000 < R1 million �
20% of Gross Revenue or 33.3% of Nett Revenue, whichever is the higher �
16.7% of nett �
16.7% of nett �
0 �
33.3% of nett �
0 �
�
> R1 million < R5 million �
33.3% of Nett Revenue �
16.7% of nett �
16.7% of nett �
0 �
33.3% of nett �
0 �
�
> R5 million < R10 million �
33.3% of Nett Revenue �
10% of nett �
13.4% of nett �
10 % of nett �
28.3% of nett �
5% of nett �
�
> R 10 million �
33.3% of Nett Revenue �
To be determined by IP Advisory Committee �
�






� Intellectual Property (IP) is that set of mental creations that have been reduced to some tangible form together with the legal rights which adhere to them.





� Registrable IP may include patents, plant variety rights, marks (including trade marks), technical and aesthetic designs, databases, business methods, surgical methods and geographical indications. A major form of IP, copyright, is not registered but comes into being automatically once a copyrightable work is reduced to material form (e.g. published). The IP right is protected only in a designated jurisdiction and for a limited time (except for geographical indications and trade-marks).
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