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1. INTRODUCTION

The Generd Agreement on Trade in Services (GATS) has been hilled by some
enthusiasts as the most user friendly of dl the Uruguay Round pacts® But it has been
received with some caution in other quarters. Deacon, for example, has expressed the fear
that unless the find outcomes are carefully negotiated, the GATS can eesly dip dong
the difficult path of the Multilaterd Agreement on Investments (MAI) under which
government subsidies and the provison of support for locad persons, in this case students
through grants, can be interpreted as unfair trade practices® The possibility of the GATS
rules baring governments from extending support to students or forcing them to extend
the same support to students in locd public as wdl as private inditutions, some of which
may be foreign owned, has raised speculation that this could spell an end to government
support for students atogether.*

Mogt of the critics of the GATS from the education perspective have looked at it as part
of the globa retrest from socid welfare. Deacon, for example, observes that while the
IMF, the OECD and the World Bank appear to be increasingly concerned about the
negaive socid impacts of globdization, the ILO seems to be on the retreat about
universal public pensons while the WTO seems to be uncriticaly committed to the
privaization of wefare®. For many who have adways looked at education as a process of
human evolution rather than a series of transactions, to equate it to the sde of goods has
been difficult to comprehend. The human development processes involved in education
including the shagping of human thinking, the conditioning of the cognitive and perceptive
cgpabilities of learners and the socidization and integration functions of these processes,
ae en as factors qudifying education to be given differentid treatment in the
reorganization of the globa economy.

A passonate plea has been made by Altbach that, ‘Protecting culture, intdlectud
independence and the vaues of civil society are smply not a the same leve as free trade
in automobiles or equa access to market for soya beans or even other services that are
included in the GATS agenda . He adds that, ‘To pretend that dl intellectua products are
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smply to be bought and sold & a commercid market is an overamplification that
contributes to giving globalization abad name.’ ©

Some of the criticiam stems from the way the negotiations have been conducted under the
GATS. To many people these negotiations seem to be very secretive. In many countries
the main actors in education have not been consulted or involved. This has led to fears
that the emerging sysem is being shaped by a handful of professonds hired by and
working in the interest of a few corporate bodies, which are being given immense powers
they are likdy to use to undermine the public ddivery of education services’ Potentid
beneficiaries such as students in Canada have expressed fears that if the private school
gudents are given the same treatment as public school students, this may herad the end
of preferentid tax regimes for public schools and government support for research
programmes in therrf.

African countries have gpproached the GATS negotidions generdly with caution and
disstisfaction. Egypt for example has expressed worries that more emphasis has been put
on commercid presence than on the movement of naturd persons and negotiaions on
emergency safeguards have been saled® South Africa, which has been approached by
severd countries including Kenya, has not made any commitments so far. In the mgority
of cases the African countries have been put on the det by the creeping GATS
conditiondity that some donor countries are ataching to aid. For example it has been
dleged that the EU has made it clear to its ACP partners under the Cotonou Agreement
that it wants negotiations in al services to have begun by 2006. The ACP countries have
sad in return they do not want to go beyond any commitments made so far.!® Aid
conditiondity fatigue on the pat of deveoping countries has the potentid of diffening
resstance to any ideas from donors that seem to hinge on paternaism and the tying of
ad. Whether these fears are founded or not they are there and influencing debates on
GATS and education generdly.

This paper seeks to examine the implications of GATS for higher education in Africa It
darts with a section why education has become an important agenda item in the GATS
negotiations. Then it examines some operationd concepts and the mgor provisons of the
agreement and their implications. Then it discusses the magor concerns and the way
forward for Africa

2. Thelncreasing | mportance of Education in the GATS Negotiations
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Savices generdly were initidly conddered as unproductive and incgpable of being
traded.!* In the late 1970s and early 1980s, categorizations of services included only
financid services mainly banking and insurance. In the late 1980s knowledge processng
and dectronic trandfer of data and information became crucid both for marketing and
production. They were therefore included as second generation services in the category.
Then in the 1990s education became a key contributor to international trade. In 1995 t
was dready claming a contribution of US$ 27 hillion to world trade out of which US$7
billion went to the US done!® With technologica advances involving information
technology, distance learning has increased the role of education in world trade. But the
ascendancy of education to center dage in the GATS negotiations goes beyond the
information revolution. It has dso to do with the interconnectedness of services,
externdization of services and production, and the globdization process that cals dso
for the globdization of skills.

The issue of interconnectedness of services has two dimensons. First the mgor services
are very much integrated. Communication is as much dependent on financid services as
it is on telematics and education and vice versa Tourism needs financid services as well
as information sygems. Given the rate of innovation within dl the services, education is
becoming a mgor determinant of success and competitiveness. Initidly the services were
more integrated in developed countries but now with liberdization and privatization in
the developing countries integrated activities are taking place in the latter countries too.
The second aspect arises from producer interconnectedness.

Liberdization and its consequent globdization have combined with informetics to create
new opportunities for producers to operate efficiently and profitably in many markets at
the same time. Telematics have made it possble for parent companies to operate saellite
enterprises and give directions and indruction from the home base with minimum
requirement for physica presence. This however has cdled for new skills and specidized
knowledge. The &bsorption of these skills and specidized knowledge requires the
avalability of a wel traned and highly educated cadre of workers in the host economies.
Gibbs has observed that the demand for such know-how is becoming acute while it
remains a key to improved productivity and competitiveness®® As competition increases,
this specidized knowledge has to be cultivated both in investor and host economies. As it
is becoming chesper to deveop these sKills in developing countries, many higher and
technical education services suppliers are moving to these countries or struggling to
position themselves there.

Externdization of production is another factor. Sub-contracting of services to service
providers in lower cost countries is becoming a norm. Publishing and printing industries
were the pioneers of these linkages. But data and information processng are mgor

1 3. Bhagwati, 1989, ‘ The Role of Servicesin Development’ in United Nations Centre on Transnational
Corporations, Servicesand Development: The Role of Foreign Direct Investment and Trade, United
Nations, NY, p.5.
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sarvices being farmed out to service providers in developing countries. In addition many
companies are divesting themsdves of expensve operations and trandferring them to low
cost economies or amply closng them and relying on chesper service suppliers from
developing and trandtion countries. On the other hand in these host economies, there is
growing demand for high-leve skills required to tap these emerging opportunities. As a
result education and for that matter higher and adult education, have become attractive
aess for invesment. The quickest adopters of technology formaly dominated by
developed countries invested heavily in higher education fird and postioned themsdves
to be globdly competitive. Brazil, South Korea and Thailand are leading examples and
by cregting a cadre of highly capable, adoptable and flexible workers they managed to
atract direct foreign invesment in the dynamic sectors such as electronics* Some of
these countries are now postioning themsaves to be exporters of services to high cost
€CONoMmies.

The interest in higher education as an area of investment seems to be somehow mutud.
For some developing countries it opens up possbilities for capacity building in core sKills
that are likely to enhance the opportunities for linkages with firms in advanced countries.
Some of the developing countries however see a niche in establishing themsealves as key
and reliable exporters of services. These include for example India, Singapore and
Maaysia'® Developed countries such as the US on the other hand, see invesment in
education abroad as a drategy to strengthen the competitive position of US corporations
in host countries.*®

Another factor that is shaping the new globa skill dructure is the imperdative to use
education to standardize skills The current expandon in agriculture, manufacturing and
sarvices has cregted a globd need for harmonious dandardization of skills and
qudifications. Already big corporate actors on the globa markets such as MacDondds
and Microsoft have edtablished ther own univerdties, professond training programmes
and internationa qudifications. Many others such as Phillips have ther own inditutes,
and others such as Monsanto, Norvatis and Citigroup ae linked with universties or
higher education funding agencies. Education will increesingly be seen as a medium for
the standardization of ills.

In addition is the push for the re-packaging of skills In the previous technologicd
dispensation, patly dictated by the suspicions of the cold war and partly by hegemonic
interests and tendencies of developed countries, the upstream knowledge for product
desgn and enginezring and product innovation were reserved for the investor
communities. Such knowledge was guarded and the technology involved never devolved
except to key dlies such as the new tigers who were strengthened as a bulwark against

14 See Erber, F., 1985, “The Development of the ‘ Electronics Complex’ and Government Policiesin
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15 On the strategic perspectives of labour exports as a mechanisms for employment promotion in the South
and acquisition of technological capabilitiesinthe North see Allan Findlay, 2002, “ From Brain Exc hange
to Brain Gain: Policy Implications for the UK of Recent Trendsin Skilled Migration From Developing
Countries' International Migration Branch, International Labour Office, International Migration Papers No.
43.

16 See Gibbs op.cit at p.10



the then emerging communis dates. Some noncore maingream sKills required for
production, manufacturing, qudity control and troubleshooting were passed to host
economies. Downsgream  skills in packaging, warehouse and inventory management,
advertising, marketing and transportation were a so passed to host economies.

The new pressure to cut codts, retain market share and become competitive accompanied
by increased externdization of production is cregting need for the trandfer of some of the
upstream sKills to host countries. These processes started in the seventies and have now
been enhanced by the end of the cold war and trade liberdization in developing
countries”  This is making it necessary to increase educationd opportunities in what
have been traditiondly downstream economies. The emerging demand cannot be met
only by digance learning because some of the technica skills involved require leaming
by doing. The entry of manufacturing companies in the busness of technica and higher
education is tesimony to this trend. To increase downsream cgpability high qudity
traning will increesingly be required. Hence the risng interest in education as a trade and
invetment issue. In the absence of a drong rivad ideologicd sysem and given the
processes of globdization, the traditiona divides in the globd skills sructure will rapidly

disappear.

Therefore the rapid ascendancy of trade in education services to the top charts in the
GATS negotiaions can partly be explained in terms of the way in which education has
become a critica link required to support horizonta linkages between various inter-
dependent services, verticd linkages in the context of decentralized production supported
by flexible specidization and subcontracting of production; and technologica capability
linkages between various sub-sets of knowledge and <kills The new dructure of
production cannot continue being based on globd Taylorism in which the best
capabilities are reserved for the top. Domestic capability to absorb new production
techniques, adjust to rapid change and effect innovations, requires the cregtion of an
invesment and trade regime that dlows chesp development and utilization of this
cgpability. Such a regime has the function of reducing the burden on investor economies
to kegp on importing services & a high cost. The benfits of globdization can easily be
reduced to nothing if export driven growth is congrained by services import dependency.
To remove tha threat, education is being opened up to provide opportunity for the
devdopment of locad capabilities to serve advanced economies without physicaly
migrating or exporting such sarvices® The GATS is expected to help in this direction.

3. Some Conceptual Issuesin the GATS

On reading the GATS one notices that there are few conceptual ambiguities that are
likdy to cause disputes or obstruct parties as they attempt to develop a common
understanding of what is involved. Firg it is important that the term ‘sarvices has to
cary the same meaning for the mgority of those involved in the negotiations. But within

17 See Coe, David T. and E. Helpman, 1995 * International R& D Spillovers' European Economic Review
Vol. 39:859-887

18 This does not imply that developed countries will stop importing highly skilled labour from developing
countries. On the contrary, they expect to take more I T expertsin the next few years.



the agreement no matter how many times the word ‘sarvices is mentioned it is not well
defined. Article 3 (b) defines the term ‘services as follows, * “services’ includes any
savice in any sector except services supplied in the exercise of governmental authority’.
Definitions by induson or excluson normdly leave the concepts undefined. Such a
definition does not help to determine what a service is It does not help a student of
internationdl trade to understand how services differ from goods. Those who have
attempted to differentiacte services from goods have sad for example that services
intangible and cannot be stored'®. But even that distinction does not resolve the problem
of transactions that may involve services and goods &t the same time.

The lack of clear definition has led to some controverses within the WTO. The atempt
to separate dectronic commerce from negotiations on trade in services is a clear example
of the confuson and many developing countries have been of the opinion that an atempt
to negotiate eectronic commerce outsde the GATS would conditute a breach of
GATS®. Ancther concept that seems clear on the surface but is prone to cause
controversy relates to services supplied in the exercise of governmental authority. Direct
supply of services by government authorities is exempted from negotiations provided
such savices ae supplied ‘in the exercise of governmenta authority’ and supplied
neither on a commercia bads nor in competition with one or more service suppliers. The
underlying idea is tha governments aways supply services in the exercise of thar
authority. But more often than not it is not authority, which is important but they supply
sarvices as pat of their obligations. Education and hedth care for example are services
supplied due to dae obligations under international covenants and locd laws and
authority has little to do with these functions. What is not dear is if by emphasizing
‘authority’ the agreement seeks to accommodate services such as defense and security
and not other services such as education, hedlth, environmentd management, for example
or whether authority merely refersto statutory authority.

The potentid impact of this ambiguity was very wel summarized in the Joint Declaration
of the Associaion of Universties and Colleges of Canada (AUCC), the American
Council on Education (ACE), the European Universties Association (EUA) and the US
Council for Higher Education Accreditation (CHEA) sSgned on the 28 September, 2001
in which it was dated, * While we gpplaud senior officids of our respective governments
for ingding that public service systems are exempted from the agreement based on
aticle 1.3; we do not understand how this concluson has been reached given the absence
of clear, broadly accepted definitions and more importantly, the fact that the component
parts of the sysem are s0 inextricably linked. In addition history shows tha exemptions
to internationa agreements such as the GATS tend to be interpreted narrowly by trade
disoute tribunas. For these reasons, it seems unredistic to assume that public education
a the tertiary level is exempted from GATS’ %

19 See for example J. Bhagwati 1989, ‘ The Role of Servicesin Development’ in United Nations Centre on
Transnational Corporations, Services and Development: The Role of Foreign Direct Investment and Trade,,
United nations, NY, p.5; B M. Hoekman and M. Kostecki, 1995, The Political Economy of the World
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21 Joint Declaration on Higher Education and The General Agreement on Trade and Services signed by the
AUCC representing 92 Canadian public and private for profit universities and colleges of higher education,



In addition the requirement that to be exempted the services must not be offered on a
commercid bass is dso likdy to cause confuson because governments in many
countries have introduced cost recovery, cost sharing, sub-contracting and
commercidization in the ddivery of public sarvices induding educaion, while they
retain the primary respongbility for these services. If the term ‘commercid basis implies
profit making then this needs to be made clear. Otherwise commercidization of public
sarvice ddivery may be easly condrued as offering services on commercid bads even if
for the government this is not done for profit. In some cases governments own
univerdities or inditutes that deliver services on compstitive basis. In such cases even in
cases where the competition is only among date owned inditutes the agreement will
goply. The clam by the WTO that many public services are not provided on competitive
basis* ignores the fact under new public management public services are now organized
on the bads of inter-depatmenta interna competition. They ae commercidized
dthough not for profit to the governments themselves >

Some of the conceptua ambiguities contained in the GATS are caused by the use d the
terminologies of the Generd Agreement on Taiffs and Trade (GATT), 1948 in the
GATS. “Nationd treatment” for example, comes from the 1948 GATT and it seeks to
edablish sandards for equa trestment of foreign and locad service suppliers. If ‘nationd
trestment’ is applied to education generdly or higher education specificaly, any support
rendered to dudents and gaff in locd inditutions such as sudent loans and grants,
subsidized daff pensions, research grants and contracts, consultancy contracts including
those in sengtive areas for the dtate, will have to be offered to other inditutions whether
they are loca or foreign. The WTO has refuted this clam made by NGOs, students
unions, teachers organizations and the PSI?*. But even the WTO itsdf seems to agree
with its critics when it says, ‘In so far as subsidies are concerned, at present the GATS
contains no specific rules. However, a country providing a subsidy to national but not to
foreign supplier of a service committed in its schedule must have entered a national
treatment limitation to that effect’2°. (Emphasis added by the author).

Carefully congrued this means that once commitments are made any public support for
loca inditutions, under whatever obligations has to be extended to foreign inditutions.

ACE representing 1,800 colleges and universitiesin the US,EUA representing 36 National Rectors’
Conferences and 537 Universitiesin Europe and CHEA representing 3000universities and 60accreditation
organizationsinthe US.

22\WTO, 2001, ‘GATS Factsand Fiction’ onwww.wto.org, p10.

23 See A.H.M Bennet, 2000, Public Enterprises at the Crossroads, Routledge, London, Chapter 13; Nick
Manning, 2001," The legacy of the new public management in developing countries’ inInternational
Review of Administrative Sciences, Vol. 27: 297-312

24 See the joint position of the National Unions of Studentsin Europe and the European University
Association representing 600 universities, 10 million students and 32 rectorsin * Students and Universities:
An academic community on the move EUA and ESIB Joint Declaration, Paris 6 March 2002; On the
position of Canadian students and teachers seer ‘ Canadian Federation of Students’ Brief on General
Agreement on Trade in Services' (October 15, 2001), cited and quoted by Sauve op. cit. and Larry Kuehn,
2000, ‘Keep Public Education Out of Trade Agreements’ on position of the British Columbia Teachers'
Association, quoted and cited by Sauve op. cit.

B \WTO op.cit. p.8.



The only possible exception would be where the GATS provisons expresdy dlow the
nationa trestment principle to exclude this interpretation Otherwise nationa treatment as
currently provided crestes the obligation to extend the same treetment to dl. This is in
gpite of the fact that, Sate obligations to give support in socid services only extend to
locd inditutions and persons. This is irregpective of whether they aise under
international  conventions or local policy commitments. In principle it could be essly
agreed, that investor communities and their governments should fed free to extend
support to ther inditutions investing in services in other countries. That could reduce the
burden on host economies.

Another concept that has been grafted from the agreement on trade in goods and fits
uncomfortably within the GATS is tha of commitments In the aea of goods,
commitments are very easy because tariffication and quantification are less problemétic.
The GATS provides for commitments to be subject to limitations on the number of
savice suppliers, the vaue of transactions, the qudity of outputs, the number of
employees per sector, the corporate persondity and the amount of foreign capita. Some
of these concepts apply very easily to some services but may not be easy to determine in
the area of education. The core functions in education are teaching, learning and research.
The vdue of transactions in these two aress is very difficult to determine unless it is
reduced to monetary vaue that has very little to do with them. The quantity of outputs if
measured in numbers of dtudents rather than the quaity of research output or curricula
may miss the point. While one can make commitments on quantities it is difficult to
commit to qudity if the norms and indicators of qudity are not clear. The separation
between resecarch and teaching is dso very difficult to make. Therefore concepts on
volumes and quantities of services while easy to determine in other services are difficult
to apply to hedth and education especidly higher education where qudity matters most.

Last on ambiguous provisons are two issues. The firg is on trangparency and the other is
on provisons relating to the ‘incressed participation of developing countries. Under
Article 1l trangparency within the agreement refers to the obligation to publish dl
relevant measures that may impact on the agreement. But the biggest problem reéating to
trangparency has arisen from the cobwebs surrounding the negotiation pocedures and the
schedules of commitment. Through the negotiation procedures governments are ceding
0 much ground in terms of ther internationd and nationd socid obligations pertaining
to many savices induding financd, information, hedth and education services.
Conaultations are very limited and this is leading to fears tha democracy and
participation on which good governance is predicated are being undermined. This has led
Education Internationd and Public Services International to warn that there is a
progressve democracy deficit being widened by the rise of covert world government
built upon corporate interests®® No transparent system can emerge out of a process
serioudy lacking in trangparency and based on cobwebs and opaque procedures.

On the provisons reating to the participation of developing countries contained in
Article 1V it seems to be assumed that such participation will be enhanced by negatiation
of gpecific commitments relaing to capacity building, access to technology on a

28 Quoted by Sauve, op.cit p.13



commercia basis, improvement of their access to channels and information networks and
market liberdization. The agreement does not edtablish minimum dandards to be
followed in the negotiations to dlow this participation to take place. It ties access to
technology and information networks to cgpability to pay i.e. on commercid basis and it
assumes that developed countries will inevitably take into condderation the interests of
developing countries. Already concerns have been expressed that developed countries are
resisting transfer of technology even on commercia basis®’

In Article XIX.1 it is provided that the negotiation of commitments shall, ‘take place with
a view to promoting the interests of dl participants on mutudly advantageous basis and
to securing an overdl baance of rights and obligations. For developing countries the
reference to ‘rights and obligations would logicdly imply the right to development and
obligetions to the citizens under various internationad indruments. But the agpparent
import of the phrase is ‘rights and obligations under the GATS. Under Article XIX.2, it
is provided that the process of liberdization shal take place ‘with due respect for nationa
policy objectives and the leve of development of individud members’ In the absence of
actud guiddines to that effect the assumption that developed countries will be mindful of
these issues is rather patronizing and ignores the asymmetries of power between
developed and developing countries. The negotiations 0 far have not given avy
indication as to whether the mutua interests are being promoted. Concerned groups such
as Educationd Internationd have expressed worries that contrary to expectations the
GATS negotiations are diluting nationd sovereignty.?®

4. Obligationsunder the GATS

This section will concentrate on the provisons of the GATS on obligations and their
implications for higher education in Africa Pat 1l of the agreement covers generd
obligations and disciplines. Strict obligations relate to provisons on the ‘most favoured
nation treatment’ (MFN), transparency, domestic regulation, monopolies and exclusve
savices, busness practices, emergency safeguards and payments and trandfers.
Disciplines spdl out principles that are not mandatory but should be taken cognizance of
during the negotiations and implementation. They include recognition of licenses,
qudifications and standards, government procurement; security issues and subsdies.

The MFN trestment provisons create an obligation on adl members to provide the same
treestment to al others without discrimination. In the area of educdtion this may become
immediately problematic where the education standards of some of the members are not
up to the acceptable level. Indtitutions from such countries may be ready to provide
sarvices a a lower cost and to even offer courses of a shorter duration. Already some
univergties in Africa are facing iff competition from universties based in Asa and
even the US that offer shorter courses a a lower cost than those offered in Africa or
esewhere for that matter. If in adhering to the MFN principle it was be drictly required

27 See the communication of Dominican Republic and Honduras to the Trade Council, WT/GC/W/119.
28 Education International , ‘ EI World Congress Resol utions on Education in a Global Economy 2001’, on
http:/www.ei-ei .org/educ/English/eed trade htm.
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that once one supplier is dlowed to operate others have to be adlowed to do the same
without discrimingtion, we may end up with a dtuation in which some suppliers may
offer services that are not necessarily of acceptable qudity. Due to the various factors for
which people pursue higher education qudifications such courses are likdy to get
students or subscribers but their contribution to development may be negative ?°

For Africa the dternative to a blanket MFN clause would be to extend particular
trestment to countries with similar quality standards as has been agreed within SADC*°
and to enter recognition negotiations with countries outsde the region under Article VII
of the GATS. But in order to be able to negotiate fruitfully the African region has to
make a concerted effort to drengthen the regiond mechanism edtablished under the
Arusha Convention.®® The convention provides for a regiond framework for mutud
recognition of qudificatiions and accreditation. It is only by utilizing this mechaniam that
African countries can harmonize their own dandards and help each other by setting
dandards that should guide them in negotiating with other countries The European
countries have managed to set such standards under the Salamanca Agreement and in the
context of what is known generdly as the Bologna Framework. It is this European
mechanism that has enabled European countries to negotiate with the US and other
countries the conditions for extending any form of treetment to them. Under Article 11.3
there is room for member countries to give preferentid trestment to neighbouring or
‘adjacent’ countries in order to dlow utilization of resources locally produced and
consumed across borders. In many countries in Africa, borders are very atificd and
education services are produced and consumed across borders. This provison should be
used to drengthen cooperation under the Arusha Convention and to ensure internationa
recognition that human resources development and utilization is a cross-border
phenomenon.

The second obligation is trangparency. As mentioned earlier it is confined to the
obligation to publish promptly al messures that affect trade in services. As has been the
case in the area of natification in the trade in goods, the publication of rules and measures
affecting services is going to be problematic. There are explicit laws rdating to services
in higher education such as those governing universties, accreditation, technica and
adult education, evening classes examindions efc. Thee are very easy to ligt or publish.
But there are many rules in the form of subsdiary legidation and some tend not to be
directly related to services or more specifically to education. Most of them relate to land
dlocation, business licenang, cusom duty and taxes on equipment, chemicals, books,
censorship, foreign exchange, newsprint, software etc. Most of them impose obligations
and regulate rights in such a manner tha they affect trade in services. These are published
in officid gazettes but in some countries this is not done ether promptly or for wider

29 Already thereisarace for degrees among politiciansin many African countries as many constitutions
require heads of state to have first degree qualifications or more. In the last five years the number of
politicians getting degrees and even Ph.D. qualifications without going through visible training processes
has increased especially in Eastern Africa

30 Refer to the SADC Protocol on Trade Article 23

31 The Regional Convention on the Recognition of Studies, Certificates, Diplomas, Degrees and other
Academic Qualificationsin Higher Education in the African States, Adopted in Arusha, Tanzania, 5
December 1981( UN Treaty Series No. 21522)
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circulation. The problem is that in the process of competition some tha seem
unconnected with services in education such as those on land dlocation or import duties
on equipment and chemicas may be sources of dispute if the foreign suppliers discover
they give preferentid treatment to loca inditutions of or certain categories of inditutions
such as church based or other ingtitutions of higher learning.

The third mgor obligation is in the area of domestic regulation. Article VI requires that
adl measures of generd agpplication affecting trade in services are adminisered in a
reasonable, objective and impartil manner. Furthermore it obliges members to establish
judicid, arbitra or adminidraive tribunds to handle disputes on trade in services. In
addition it provides for disclosure without undue dday, to gpplicants, of information on
goplications to supply services. Article VIII crestes an obligation on members to ensure
national monopolies do not abuse their pogdtions or act in a manner inconggdent with the
members  obligations and commitments. Article IX makes it mandatory for a member
upon request by another or other members to enter into negotiations amed a diminating
redirictive trade practices or any measures restraining trade in services.

The dgnificance of this obligation is thet it creates the obligation to negotiate and to give
hearing to members on request. This may be good practice but it has the potentid to
erode the principle of sovereignty. Other obligations are generd such as that contained in
Article XI requiring members not to impose redrictions on trandfers of funds. But while
Article X1 is judified in the light of investors to repdriate their legitimate proceeds
without redrictions, it dates that, ‘Nothing in this Agreement shdl affect the rights and
obligations of the members of the Internatiord Monetary Fund under the Articles of
Agreement of the Fund’ (Article X1.2). As not every member of the WTO is expected or
supposed to be a member of the IMF, this clause imports into the agreement obligations
aisng from another agreement that may not be applicable to al members or even
relevant to GATS.

5. Commitments

The mgor commitments provided for in the agreement are market access and nationd
treatment. Nationd treatment provisons have been touched upon in earlier sections and
they will not be dwelt upon too much here. In any case they reinforce the MFN principles
and cdl for ‘formaly identicd trestment’ between national and nonrnationd suppliers.
Although Artide XVII dlows for non-identical trestment, it can only reman informd
because under Articde XVII.3 any formdly un-identica treatment is deemed to be
inconggtent with the GATS.

The provisons on market access re-affirm the most favoured nation principles (Article
XVI.1) and dlow room for limitation on market access based on numericd quotas,
monopolies, exclusve service suppliers and the requirements of an economic needs test
explained earlier on. Limitations can adso be imposed on the vaue of services*?, total
number of services totd quantity of service output in terms of numerica units, quotas or
requirements of an economic needs test or limitations on the number and categories of

32 Article XV1.2 (b)
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people and limitations on capitd.>® In the case of investors wanting to establish a
commercia presence, the provisons on maket access leave ample room for hogt
countries to determine the limitations they want to impose. This leaves room for African
countries to ensure the negotiations take into condderation a few concerns that have been
expressed within and outsde the continent.

One st of these is demand and supply related. In the case of goods it is easy to make
adjustment to changes in demand and supply. The shortage in one location can be offset
by supply from areas where goods are in abundance. In actua fact shortage of supplies
can trigger of increase in production. In the case of education fdl in supply, for example
of gudents or scholarships, may not necessarily lead to an influx of students from other
countries. On the contrary it may lead to either closure of programmes or change in the
number of offers or even reduction of daff. The so-caled arbitrage advantage that takes
place in the case of goods is not autometic in services such as higher education. Therefore
dlowing one supplier which under the MFN principle means dlowing adl may lead to
closure or dilution of services if the number of sudents or scholarships fals to meet
expectations.

Secondly there is the issue of economic and technicd efficiency. While there is an
increese in the number of tertiary inditutions in many African countries there is not an
equa rise in the number of secondary schools®* In some countries dready there is an
goparent lack of highly qudified school leavers who can be admitted to univerdties. The
qQuestion arises whether given the possbility that the number of tetiary education
inditutions will not increese a the same rae as that of supply dde inditutions of
education, it is economicdly efficient to proliferate tertiary educdtion inditutions.  Apart
from that issue of economic efficiency, there is the issue of technicd efficency the
African negotiators may have to condgder. Education in Africa has been for some time
biased towards the socid sciences. There is need to drengthen natural sciences generdly
and science and technology in paticula. The negotiations will have to take into
condderation this need and given the MFN principles there is a posshility that adlowing
one supplier may give the right to others to want to be conddered. How postive
discrimination can be managed in this scenario to limit the super-saturation of existing
disciplines without denying other suppliers the right to have maket access will be
difficullt.

Ancther concern is about unfar competition. The provisons of the agreement limit this
only to internd characteridics and internd monopolies. But the threst of unfar trade
practices is not going to be posed by smdl universties in the developing world. It will be
a the globa levd a which verticd integration within for example established distance
education suppliers will ensure them monopoly not only of inputs such as materids,
books and patented knowledge but will ensure they control cross-border supply systems.
Linkages with eectronic publishers will give them an upper hand under the protection of
the regimes on intdlectud property. The esder avalability of books, equipment and

33 Article XV1.2©, (d) and (€)
34 NEPAD, 2004, Human Resources Development Initiative: Education’ Paper presented at the NEPAD
Task Force on Education Meeting, March 22-23, 2004, in Johannesburg, South Africa.
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chemicds on the pat of foreign inditutions is not likdy to foster far competition
between them and the cash drgpped locd inditutions. Therefore while monopoly as an
obstacle is reduced to the loca leve in the agreement, its internationd dimensions should
be given serioudy consderation by the negotiators.

Socia implications of market access within the broader context of unrestricted MFN
driven liberdization need to be given taken into account aso. These include education
and income gructures in Africa The modest gains that were secured in the rise in
enrolment for higher education in the late seventies and the eghties in Africa were a
result of direct invesment in higher education through scholarships by governments,
cooperative movements and donors. When the minigters of education met in Khartoum in
1988, worries were dready expressed that enrolment was not growing dongsde the rate
of increase in the digible populaion.®®. The withdrava of many governments from
funding higher educetion in many countries is dready reducing the access and
affordability of education to the poor. Its further internationalization may not redress but
aggravate this problem.

In addition, the commercdization of services within public inditutions of higher learning
is dready transforming education from a socid to a private good. In a typica university
there are normdly three types of goods mainly common pool goods, collective goods and
toll goods. The common pool goods include recreation grounds and facilities, libraries,
laboratories, security facilities, convenience amenities etc. Traditiondly collective goods
indude services such as caering, dispensaies, newsrooms, counsding  facilities,
examindion offices, post examination / gradudion services, dumni faclities etc. Tall
goods include reddence, printing fadilities, photographic units, binding fadlities,
bookshops, photocopiers and transport on private trips. Commercidization has aready
shuffled these clusters. Hedth services, cafeterias, inter-library loans for example have
been dready pushed into the toll goods cluster. With privatization some of the common
pool goods such as recregtion, laboratories and libraries will be pushed into the toll goods
clusers. This has the potentid of converting education into a private rather than socid
good. Negotiators have a dilemma of how they can ensure market access does not
facilitate the eroson of the socia characterigtics of education.

Findly is the issue of education and citizen participation. The Universa Declaration on
Human Rights and the Covenant on Civil and politicd Rights have put emphass on the
rights of citizens to teke pat in the desgn of policies that affect ther lives and
livelihoods. Mogt of Africals new conditutions have enshrined the right to participae in
thar provisons. At a lower level many education laws provide for participation of locd
councils and locad communities in the education boards and committees. The higher
education laws provide for representatives of stakeholders to participate on the boards
and councils of inditutes and universties. Foreign inditutes and universties tend to be
run from outdde. Naturdly their boards represent stakeholders in their countries of
origin. Negotiaions should ensure that foreign inditutions operating in African countries

35 UN Economic Commission for Africa, 1991, Africa’s Human Resour ces Agenda for the 1990s and
Beyond. Report of the Fourth Meeting of ECA’s Ministers Responsible for Human Resources Planning,
Development and Utilization .Addis Ababa.
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will have adequate representation of loca stakeholders in order to ensure that local needs
and palicies are given gpace in the decisons and activities of these ingtitutions.

6. Modes of Supply

Four modes of supply are provided for in the agreement. They include cross border
supply, consumption abroad, commercia presence and presence of natural persons. The
most dynamic form of cross-border supply has been distance learning. It has increased
the opportunities for life long learning, widened chances for ‘learn as you ean
progranmes, adlowed to a limited extent opportunities for women to access higher
education in gtuations where family commitments would reduce ther chances for going
away or abroad for a long time and it has facilitated wider choice in terms of courses and
various packages of knowledge. The advantage of distance learning for inditutions of
higher education is tha some overseas providers are gill keen to work through African
universities and this has dimulated patnership and patiad trander of technology and
illsin the area of distance learning.

While this mode is wdl suited to partnerships in higher education, it is important to note
its limitations. One mgor limitation is the capability of nationd authorities to regulae the
content of programmes delivered through this mode. If it is accepted that education
performs a developmenta role, for least developed countries the provison of education
has to reflect national gods and a developmenta misson. While most advanced countries
have desgned ther policies to ensure that science and technology dominate higher
education, the temptation of overseas suppliers usng disgance learning as a medium for
dumping upon developing countries modules, courses and degrees that are no longer
marketable in their own economies are very high. In the absence of auditing capability
distance learning programmes may be introduced without linking them to development
objectives and because there are many people in developing countries who need a degree
of any sort to advance ther career such courses may become very popular. But their
contribution to capacity building for development may be limited.

The second limitation is about quality assurance for distance learning programmes. As
was obsarved a The Third Congress of Education Internationd meeting in Jomtien,
Thaland in July 2001, there are limited rigorous mechanisms for quality assurance that
can ensure courses are taught by tenured faculty with a record of publications and with
hands on knowledge of their fidds of specidization.®® Even a locd leves there are
problems in this area. The use of fredance academics and consultants in the design of
digance learning courses and maerids is increasng. So is the use of locd fredance
experts, some of whom are not academics, by internationd distance learning services
suppliers. Sometimes it shocking to find that such consultants are retired soldiers offering
courses on husness management or single degree holders offering courses to and
upervisng graduate students. If this mode has to be effective the qudity assurance
systems have to be strengthened and agreements have to be reached between overseas
and regiond accreditation bodies on how to avoid this form of intellectua dumping.

3¢ ipid.
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Consumption abroad is another mode of supply. Being the mogt traditiond it has dways
involved one-way consumption. Students have in the mgority of cases moved from
developing to developed countries. But in the last decade the movement of Students
within the African continent has increased thanks to some donors such as the Ford
Foundation, IDRC, DAAD, Rockefeller Foundetion and the African Capacity Building
Foundeation only to mention a few. For African countries it will be beneficid if this mode
is combined with the third mode, which is aout movement of naturd persons. The two
are separated within the agreement but there is nothing that prevents them from being
linked. There is no reason why provison and consumption of services abroad should be
separated especialy for Africabecause they are very much inter-linked.

Negotiations with developed countries have not yidded much on the movement of
natura persons as service providers. Emphasis has been on commercid presence. The
categories of natural persons digible for movement under the GATS have been limited to
‘independent professonds (another vague term), intra-corporate ‘transferees (which
reeds logicdly as ‘employees) and those not seeking employment adthough employment
involves persond services. Mogt of the developed countries will indst on the economic
needs test, which requires tha movement of naturd persons as providers should be
possble only if the economic needs of the host population require the services being
negotiated and there should be a shortage of service suppliersfor that service.

Between African countries there is room for broadening the negotiations in the area of
consumption abroad if linked with movement of natura persons. The mgor bariers to
both modes rdlate to cumbersome visa and non-transparent work permit regulations,
redrictive foreign exchange and money transfer regulations, procedures and practices,
discriminatory immigration policies that sdectivdy bar ctizens of some countries while
dlowing easy entry to others®’ In some cases it is easier for African citizens to get visas
to travel to the US and the UK then to travel to neighbouring African countries. Lack of
mutually agreed recognition of qudifications between various sub-regions is dso a
serious impediment to consumption of education services abroad and movement of
education services suppliers within the region. Given the high rates of labour mobility
within the region African countries could aso incude movement in search of
employment within these two modes. This will provide room for academics moving
eadlly across borders without necessarily having to be * corporate transferees .

This is to recognize what is aready going on for example between South Africa and the
BOLESWA countries®® within the Great Lakes Region, and within ECOWAS aress in
which movement of naurd persons for supply of employment services in the various
education sectors is 0 developed that it has helped for example in the Great Lakes region
to bresk the traditiond divides between Francophone and Anglophone countries. It has

37 Examples here include regulations requiring at least three months period for citizens of Sudan to get
entry visasto Kenyaand the refusal of some immigration authorities to accept visasissued by their own
embassiesin West Africato citizens of some West African countries or the easy admission of citizens of
Zambiaand Zimbabwe into South Africaand refusal of the same treatment to citizens of other SADC
countries.

38 Botswana, L esotho and Swaziland
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eased pressures of unemployment among highly skilled persons in the Southern African
regions and it has helped to build blocks between the Roman-Dutch systems of education
formaly dominant in higher education in Namibia, and South Africa and Commonwedlth
based systems found in other SADC countries. At a later stage suggestions will be made
on how to develop and srengthen the African Area of Higher Education not only to be
able to drengthen regiond cooperation on qudity assurance and harmonization of
qudifications and standards but aso to form bases for letter and coordinated negotiations
and cooperation within the region and with other regions of the world.

The fourth mode of supply is commercid presence. While there are many inditutions of
higher education dready registered and operating in the African region, there is need to
take precautions about this mode. The choice of legd form needs to be made more
caefully. Joint ventures seem to have a better chance of minimizing concerns about
content regulation. They adso hdp to build capacity for locd ingtitutions**Commercid
preeence may dso ental wdfae digortions. Usudly foreign inditutions tend to give
better and more dtractive packages to therr saff. This alows them to employ the best
leaving the others to share the rest. Consequences may be the credtion of wage havens
employing and retaining a very happy few while a the same time credting conditions for
internal  brain drain. African countries dready suffering from resource dran may be
pushed into deeper problems of skills drain or may have to reduce gtaff in order to remain
in the race to the top in possble wage competition. On the contrary for most of the
patnerships that have been operative there has been no evidence of such wage
competition or push factors for interna skill drain. This is because the income sructures
of the hogt inditutions have remained determined by these inditutions while the project
funds have been usad to provide incentives for saff without changing their basic sdaries.

However, irrespective of the mode of ddivery peformance assessment will continue to
be an issue. In many African countries education is a core sector and the future of many
generations depend on it. As result assessing its performance is very important. With the
public inditutions of higher education assessment is through enrolment rates, gender
equity, access to fadllities, rdevance of curriculum, budgetary and non-budgetary
management of resources, student performance and chances for employment; daff
development; research funding; quality of research and publications. In spite of the
exigence of these criteria and inditutions for performance assessment, resources to
support  effective assessment have been lacking. One key issue that will have to be
negotiated is the criteria for performance assessment and resources to support it. This
could be through joint funding of such assessmen.

7. Concluson: Towardsan Area of Higher Education in Africa (AHEA)

39 Some of the partnerships supported by the African Capacity Building Foundation at the University of
Namibia, some joint programmes supported by DAAD in Eastern Africaand joint Ph. D. programmes
between African and European institutions seem to contributed more to capacity and institution building
than universities that have relocated to the region because while they help in capacity building they do not
contribute to strengthening capacity within local institutions.
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Most of the concerns expressed in this paper and esewhere by others relate to some gaps
in the coordination of the initiatives of African countries to be pat of the emerging globd
order. The issues of trade are now firmly coordinated by the ECA but trade in services is
dill an issue over which there are no agreed postions. Within services education is
beginning to festure in the prdiminary negotiations but as has been shown by Kwas
Anyemedu® and Jane Knight #* the number of African countries that have made specific
commitments is gill very smal. However this should not be seen & a setback because it
gives them time to reflect and even harmonize their gpproach. A meeting of ECOWAS
ministers of trade took place in Accra early March 2004 and the issue of GATS was
discussed. It is too early to predict a what pace the African countries will move in the
negotiations on education, but common frameworks are dowly being developed.

As these discusson and consultations continue the Association of African Univerigties,
NEPAD and UNESCO need to design a programme that can be used to support the
conaultation activities and to organize workshops to facilitate the devdopment of a
common framework on the issue. Building on exising mechanisms the three could look
for ways of establishing an Area of Higher Education in Africa. This could be kased on
the Arusha Convention. It should seek to intensfy the process of ratfication of the
convention that was staled not because the issue was not seen as priority but because
there has been increasing shrinkage of capacity in the fidd of drafting ad high rates of
turnover within ministries of educetion. These two factors have ddayed ratification by
many members of the African Union.

The three partners therefore could and should revive the process on a fast track bads
induding the posshility of desgning a sample legidation such as the one designed on the
ratification of the Convention on Biodiversty, which was adopted by the OAU in the
Ouagadougou Resolution in 1998.%% Fast track activities could dso involve advocacy
through meetings of African minigers of education and both minigers of education and
those of trade on the one hand and advocacy within and involving regional economic
communities and the ECA on the other. The objective could be to launch an Area of
Higher Educetion in Africa (AHEA) to supplement the work of ADEA (Association for
the Development of Education in Africa) and the Working Group on Higher Education.
(WGHE). The AHEA could be used to ded with issues specific to trade in education
savices and reated issues such as qudity assurance, accreditation, certification,
sandards harmonization and the generd implementation of the Arusha Convention.

The development of an Area of Higher Education in Africa could be further enhanced if a
second track of activities were desgned and launched. These could include the
completion of the AAU qudity assessment programme that has been going on and the
use of the reaults of that programme to design a programme for concerted progress

40 Kwasi Anyemedu, 2002, ‘ The General Agreement on Trade and Services (GATS) and Africa’ in

Briefing Paper No.1 2002, Thrid World Network, Accra Ghana p.8/

41 3. Knight, 2004," Crossborder Education in a Trade Environment: Complexitiesand Policy Implications.

A Background Report for Discussion at the AAU Workshop' Paper presented at this workshop only seven
countriesin African have expressed interest in negotiations.

“2 Thisis known as the Sample Legislation on the Utilization of Biodiversity.
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towards the implementation of the Arusha Convention The second track activities could
aso bring on board other partners especidly CAMES, the Inter-Univerdaty CouncilUC,
the South African Vice Chancdlors Association, CODESRIA and the African
Asociation of Student Unions. The second track activities should be organized in such a
way that they can help the Arusha mechanism to move and form the bags of
harmonization and qudity dandards and accreditation and examination sysems. They
should dso am a providing support to policies on the movement of natura persons both
as providers of higher education services and as consumers of these sarvices. These can
help students and saff to move easlly within the region.

The formation of an Area of Higher Education in Africa will go a long way to facilitate
formulation of common policies on higher education, usng the Arusha mechanisms to
develop common standards and agpproaches and supporting policy makers in regulating
the entry of other suppliers of higher education from outsde region. Only if we have such
a mechanisms can we be able to ensure recognition of our own weaknesses and strengths
in our sysems of higher education. Only when such drengths and wesknesses ae
recognized by oursdves and our patners can we negotiate fruitfully with the latter in
which areas we need complementary support. Then our education system can be opened
up on the basis of complementarity rather just a rush to meet the demand for increased
liberdizetion.
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